CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-856 January 28, 2011

Memorandum 2011-6

Commercial and Industrial Common Interest Developments
(Staff Draft Tentative Recommendation)

This memorandum continues the Commission’s study of the application of
the Davis-Stirling Common Interest Development Act (Civ. Code §§ 1350-1378)
(hereafter, “Davis-Stirling Act”) to a commercial or industrial common interest
development (“CID”).

At its October 2010 meeting, the Commission approved the distribution of a
tentative recommendation in this study, with instructions to make the following

technical revisions:

e Revise the proposed legislation to incorporate, to the extent
relevant, changes made through that date in parallel provisions of
the Commission’s draft recommendation on Statutory Clarification
and Simplification of CID Law.

e Add technical “conforming revisions” to the proposed legislation
to revise relevant cross-references to provisions of the Davis-
Stirling Act, so that the provisions would also refer to the
corresponding provision of the proposed law on commercial and
industrial CIDs.

e Make other minor revisions as specifically directed.

See Minutes (Oct. 2010), pp. 6-8.

At the time, it was thought that the revised draft might be ready for public
release prior to the Commission’s December 2010 meeting. Based on that hope,
the Commission decided to approve the release of the tentative recommendation
without bringing a full version of the revised draft back for Commission review
and approval. Instead, the revised draft would be shared with the Chairperson
for his review. On his approval of the revisions, the tentative recommendation
would be released.

As it turned out, the revisions were not completed prior to the December 2010
meeting. This presented a new opportunity. Without significant additional delay,

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
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all of the relevant changes that the Commission made to the draft
recommendation on Statutory Clarification and Simplification of CID Law, including
those made at the December 2010 meeting, could be incorporated into the
proposed law on commercial and industrial CIDs. The staff concluded that the
benefit of having a more “final” version of the proposed language would justify
the additional delay.

The attached draft includes all of the following technical revisions:

e Revisions required to comply with the Commission’s directions at
the October 2010 meeting.

e Revisions required to conform to the final language of the draft
recommendation on Statutory Clarification and Simplification of CID
Law (i.e., to reflect changes made to that language at the December
2010 meeting).

e Revisions to section Comments, to conform to the structural
changes made to the Comments in the staff draft recommendation
on Statutory Clarification and Simplification of CID Law (as described
in Memorandum 2011-5).

e Changes to reflect the recent repeal of Civil Code Section 1375.05
(i.e., deletion of the provision that would have continued the
repealed section in the proposed law and the deletion of cross-
references to the repealed provision).

To simplify Commission review, all of the changes to proposed statutory
language and to the narrative preliminary part are set out in strikeout and
underscore in the attached draft. This shows differences between the attached
draft and the previously approved draft. It does not indicate changes to existing
law. This use of strikeout and underscore is temporary. It will be removed when
the tentative recommendation is released to the public.

(Note that strikeout and underscore are used differently in the “conforming
revisions” portion of the attached draft tentative recommendation. There,
strikeout and underscore do indicate proposed changes to existing law. That use
of strikeout and underscore will be preserved in the tentative recommendation.)

Because the revisions to the proposed legislation were completed just prior to
the February 2011 Commission meeting, the staff decided it would be best to
submit the draft for review by the Commission as a whole, rather than just the
Chairperson. Chairperson review is often useful as an expedited review
procedure, when time is of the essence. Because time now permits review by the
whole body, the staff believed that would be the better practice. This should only



delay release of the tentative recommendation by another two weeks or so. It
should not affect our ability to complete work on this study this year.

The attached draft assembles the component parts of the staff draft tentative
recommendation, with the technical revisions described above. All of those
components have already been approved by the Commission. No significant
new legal or policy questions are presented for decision.

If the technical revisions indicated in the attached draft are acceptable, the
staff recommends that the Commission approve the attached draft for

distribution as a tentative recommendation.
Respectfully submitted,

Steve Cohen
Staff Counsel

Brian Hebert
Executive Director
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The purpose of this tentative recommendation is to solicit public comment on the
Commission’s tentative conclusions. A comment submitted to the Commission will be
part of the public record. The Commission may consider the comment at a public meeting
when the Commission determines what, if any, recommendation it will make to the
Legislature. It is just as important to advise the Commission that you approve the
tentative recommendation as it is to advise the Commission that you believe revisions
should be made to it.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN

The Commission will often substantially revise a proposal in response to comment it
receives. Thus, this tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.
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Palo Alto, CA 94303-4739
650-494-1335
<commission@clrc.ca.gov>



SUMMARY OF TENTATIVE
RECOMMENDATION

In 1988, the Legislature drew a statutory distinction between (1) residential
common interest developments and (2) commercial and industrial common
interest developments, declaring that statutes developed for the protection of
residential developments may be unnecessary and unduly burdensome for
commercial and industrial developments. Civil Code Section 1373 was enacted to
exempt commercial and industrial developments from a number of such statutes.

In the 22 years since that enactment, the statutes governing common interest
developments have more than tripled in size, without any comprehensive analysis
of whether the added provisions should be applied to commercial and industrial
developments.

The Law Revision Commission has conducted such an analysis and
recommends the broad expansion of the policy expressed by the Legislature in
1988.

The proposed law would establish a separate statute governing commercial and
industrial common interest developments, comprised only of those provisions that
are necessary and appropriate for such developments.

This tentative recommendation was prepared pursuant to Resolution Chapter 98
of the Statutes of 2009.
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COMMERCIAL AND INDUSTRIAL
COMMON INTEREST DEVELOPMENTS

SUMMARY

A common interest development (“CID”) is a real property development that
includes all of the following: (1) separate ownership of a lot or unit, coupled with
an undivided interest in common property, (2) covenants, conditions, and
restrictions that limit use of both the common area and separate ownership
interests, and (3) management of common property and enforcement of
restrictions by a community association.!

The Davis-Stirling Common Interest Development Act (“Davis-Stirling Act”)?
is the main body of statutory law that governs CIDs in California. The Davis-
Stirling Act was enacted in 19857 primarily to consolidate and standardize
statutory provisions governing different types of CIDs.4

Shortly after enactment of the Davis-Stirling Act, concerns were expressed
about the application of the Act to CIDs that are comprised entirely of commercial
or industrial units, and do not contain any residences.’ In response to those
concerns, a bill was introduced to entirely exempt these nonresidential CIDs from
the application of the Davis-Stirling Act.®

A building industry group suggested that the bill be amended to instead follow a
more selective approach. While agreeing that the Davis-Stirling Act was
“primarily ... enacted for the purpose of regulating residential developments,” the
group argued that a number of the Act’s provisions were also necessary for
commercial CIDs.” The bill was thereafter amended to add Civil Code Section
1373 to the Davis-Stirling Act, and enacted.?

1. Civ. Code §§ 1352, 1363(a); C. Sproul & K. Rosenberry, Advising California Common Interest
Communities, §§ 1.2, 1.14, 1.15, pp. 3-4, 15-19 (2010).

2. Civ. Code §§ 1350-1378.
3.1985 Cal. Stat. ch. 874.

4. C. Sproul & K. Rosenberry, Advising California Common Interest Communities, § 14, pp. 5-6
(2010).

5. See letter from Jerold L. Miles to Michael Krisman (Sept. 16, 1986) (on file with Commission).
6. AB 2484 (Hauser) (1987).

7. See letter from Jeffrey G. Wagner to Assembly Member Daniel Hauser (June 12, 1987) (attached to
Commission Staff Memorandum 2008-63 (Dec. 2, 2008), Exhibit pp. 1-2).

8.1988 Cal. Stat. ch. 123.
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Section 1373 made several provisions of the Davis-Stirling Act inapplicable to
commercial and industrial CIDs.® Section 1373 also included an explanatory
statement of legislative findings:

The Legislature finds that the [provisions declared inapplicable to commercial
or industrial CIDs] may be appropriate to protect purchasers in residential
common interest developments, however, the provisions are not necessary to
protect purchasers in commercial or industrial developments since the application
of those provisions results in unnecessary burdens and costs for these types of
developments.!0

In the 22 years since the enactment of Section 1373, the Davis-Stirling Act has
more than tripled in size,'! without any comprehensive analysis of whether the
added provisions should apply to commercial and industrial CIDs.

The Commission has conducted such an analysis, and recommends that the
legislative policies reflected in the enactment of Section 1373 be extrapolated to
address subsequent changes in the Davis-Stirling Act.

This would be achieved by exempting commercial and industrial CIDs from the
existing Davis-Stirling Act, and creating a new statute that would govern only
those CIDs. The new statute would carry forward all Davis-Stirling Act provisions
that should continue to apply to these nonresidential CIDs. However, provisions
presently in the Davis-Stirling Act that “are not necessary to protect purchasers in
commercial or industrial developments” and would “[result] in unnecessary
burdens and costs for these types of developments”!? would not be carried forward
into the new body of law.

The establishment of a separate body of law for commercial and industrial CIDs
would make it easier for the Legislature to tailor the future development of CID
law so that it appropriately reflects important distinctions between residential and
commercial or industrial CIDs.

PRIOR LEGISLATIVE POLICY

Examination of the content of the Davis-Stirling Act at the time that Section
1373 was added to that Act is helpful in understanding the legislative policy
underlying the enactment of Section 1373. At that time, the Davis-Stirling Act
consisted of only 25 sections, which mostly governed the establishment and basic

9. Civ. Code § 1373(a). The provisions declared inapplicable were Civ. Code §§ 1356, 1363(b), 1365,
1365.5,1366(b), 1366.1, and 1368. See 1988 Cal. Stat. ch. 123.

10. Civ. Code § 1373(b).

11. The Act has grown from 25 code sections in 1986 (spanning 10 pages of the Deerings Civil Practice
Code), to 89 code sections in 2010 (spanning 46 pages of the equivalent LexisNexis Standard California
Codes).

12. Civ. Code § 1373(b).
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structure of a CID, rather than mandating how a CID should conduct its daily
affairs.

The provisions of the Act that continued to apply to a commercial or industrial
CID after the enactment of Section 1373 included all of the following:

* Definitions and other general provisions.!3 These provisions are necessary to
the operation of the statute and the definition of the CID property ownership
form, and impose no significant burden on the operation of a CID.

*  Governing document provisions.'* These provisions define the character of a
CID’s founding documents.

* Property ownership and transfer provisions.'> These provisions provide
special rules relevant to the CID form of property ownership.

e Basic governance provisions.'® These provisions establish the basic
governance structure for the management and maintenance of CID common
area, and the enforcement of mutual restrictions. They enable governance,
without regulating governance operations.

By preserving the application of those types of provisions, the Legislature seems
to have concluded that such provisions are necessary for commercial and
industrial CIDs and are not unduly burdensome to their operations.

Significantly, Section 1373 exempted commercial and industrial CIDs from the
following types of provisions:

* Provisions regulating fiscal planning and reporting.'” These provisions state
mandatory requirements governing an association’s fiscal planning and
reporting.

* Judicial override of supermajority amendment requirement.'8 This provision
authorizes a court to approve an amendment of a CID’s declaration,
notwithstanding a failure to satisfy a supermajority member approval
requirement stated in the declaration.

13. Civ. Code §§ 1350 (short title), 1351 (definitions), 1352 (application of Act).

14. Civ. Code §§ 1353 (content of declaration), 1354 (enforcement of restrictions as equitable
servitudes), 1355 and 1357 (amendment of declaration).

15. Civ. Code §§ 1358 (transfer of separate interest), 1359 (partition), 1360 (separate interest
improvements), 1361 (rights of ingress, egress, and support), 1362 (ownership of common area), 1369
(mechanics liens on common area), 1370 (liberal construction of title documents), 1371 (presumption
regarding unit boundaries), 1372 (construction of local zoning ordinances).

16. Civ. Code §§ 1363(a) (existence and powers of association), 1364 (maintenance obligations),
1366(a) (authority to levy assessments), 1366(c) (authority to recover collection costs), 1366(d) (exemption
from interest rate limitations), 1367 (authority to lien to collect overdue assessments).

17. Civ. Code §§ 1363(b) and 1365 (mandatory financial statement), 1365.5 (fiscal duties of board),
1366(b) and 1366.1 (limitations on assessment setting).

18. Civ. Code § 1356.
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The exemption of commercial and industrial CIDs from those provisions
indicates that the Legislature found them to be unnecessary and unduly

Transfer disclosure requirements.'® This provision requires that specified
information be provided to a prospective purchaser of a separate interest in a
CID, before transfer of title.

burdensome for those types of CIDs.

The basis for these conclusions can be found in a legislative analysis of the bill
that added Section 1373, which discussed the special character of commercial and

industrial CIDs:

Commercial and industrial CIDs are “business endeavors in which the parties
engage the services of attorneys, accountants, management companies, and
developers.”

Unlike owners in residential CIDs, owners in commercial and industrial CIDs
are “well-informed” and “governed by other provisions of commercial law.”

“The operational needs of commercial and industrial CIDs are different than the
needs of residential [CIDs].” For example, a commercial or industrial CID may
require greater flexibility than a residential CID, in order to address significant
business-related changes in the development’s use, facilities, and costs.

Regulatory requirements designed to protect residential owners “interfere with
commerce, and increase the costs of doing business.” 20

Taken as a whole, the enactment of Section 1373 suggests the following

policy principles:

Provisions that define the basic property ownership and governance structure
for CIDs are needed by commercial and industrial CIDs and do not unduly
burden those CIDs.

Provisions that are designed to help homeowners avoid mismanagement, by
mandating specific management practices, are unnecessary and unduly
burdensome for business owners in commercial and industrial CIDs.

Provisions that are designed to help homeowners understand the consequences
of purchasing a home in a CID are not needed by purchasers of units in
commercial or industrial developments. Business owners purchasing
commercial or industrial properties are presumably professionally advised and
do not need the same statutory guidance appropriate for homeowners.

A provision authorizing the court to circumvent a supermajority approval
requirement for amendment of the declaration may be helpful in a residential
CID, where homeowner apathy and fractiousness may make it difficult to obtain
the approval required for a necessary amendment. By contrast, a business
property owner may not need judicial intervention to resolve a dispute about
amendment of the declaration. Furthermore, a business owner is likely to have
read and relied on a CID’s governing documents before purchasing a unit in a

19. Civ. Code § 1368.
20. Senate Rules Committee Analysis of AB 2484 (May 18, 1988) (on file with Commission).

—6—



[ N

O 0 3

10

12
13

14
15
16
17
18
19
20
21
22

23
24
25
26
27
28

29

30
31
32
33

34
35

36
37

STAFF DRAFT Tentative Recommendation ® January 28,2011

commercial or industrial CID. A judicial override of the declaration could
frustrate reasonable expectations.

Section 1373 has been amended twice since its enactment. Both amendments are
consistent with the principles set out above. They exempted commercial and
industrial CIDs from provisions regulating governance operations:

* In 2003, Section 1373 was amended to exempt commercial and industrial
CIDs from new statutory procedures for the adoption of operating rules.?!

e In 2004, Section 1373 was amended to exempt commercial and industrial
CIDs from new statutory procedures on architectural review
decisionmaking.??

In summary, in enacting and amending Section 1373, the Legislature seems to
have drawn a distinction between two broad classes of Davis-Stirling Act
provisions:

*  Foundational Provisions. These are provisions that address the fundamental
character of the CID property ownership form. They include (1) definitions of
key concepts, (2) provisions relating to a CID’s founding documents, (3)
provisions on property ownership, transfer, and maintenance, and (4)
provisions establishing the governing association and prescribing its necessary
powers. Foundational provisions also include provisions necessary for the
operation of the statute, such as rules of construction and technical definitions.
These provisions are necessary for all CIDs and do not impose operational
burdens on CIDs.

* Operational Provisions. These are provisions that impose mandatory
procedures for the operation of a CID’s governing association. These
provisions may assist and protect unsophisticated homeowners in managing
their communities but are not needed by sophisticated commercial property
owners. To the extent that they mandate “one-size-fits-all” management
practices, they can unduly burden commercial and industrial CIDs.

RECOMMENDATION

The Commission recommends that the prior legislative policy judgments
discussed above be continued and applied to the numerous provisions that have
been added to the Davis-Stirling Act since 1988. The proposed law would do so
by applying three broad principles:

e All foundational provisions should remain applicable to commercial and
industrial CIDs.

* Most operational provisions should be made inapplicable to commercial and
industrial CIDs.

21.2003 Cal. Stat. ch. 557.
22.2004 Cal. Stat. ch. 346.
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* No change should be made to the law governing residential CIDs.

These policies should be effectuated by exempting commercial and industrial
CIDs from the existing Davis-Stirling Act and creating a new statute to govern
those CIDs. The creation of separate statutes for residential and commercial or
industrial CIDs would preclude the need for any future review and analysis of the
type described here. Going forward, any CID reform would need to be made
expressly applicable to commercial and industrial CIDs if it was to have that
application. This would allow for the independent development of law governing
the two distinct categories of CIDs, and would avoid the inadvertent application of
residential CID reforms to commercial or industrial CIDs.

Exceptions to these general principles are discussed below.

Special Notice Requirement

Civil Code Section 1363(g) requires distribution of a schedule of monetary
penalties that may be imposed as punishment for a violation of the governing
documents. Although the provision could be characterized as operational, it seems
appropriate as an element of a fair disciplinary procedure. The requirement does
not appear to impose any significant burden on CID operation.

The Commission recommends that the proposed law include this provision.??

Assessment Collection Provisions

Civil Code Section 1367.1 contains a detailed procedural scheme for the
collection of delinquent assessment payments. While the section relates to an
operational aspect of CID governance, the Commission tentatively concluded that
the well-developed procedure might prove useful, and not unduly burdensome, in
a commercial or industrial CID.

With the exception of provisions requiring alternate dispute resolution, the
Commission recommends that the provisions of Section 1367.1 be continued in
the new statute.?*

Exemption from Constitutional Interest Rate Limitations

Civil Code Section 1366(f) generally exempts CIDs from interest rate
limitations imposed by Article XV of the California Constitution.

Although this provision could be characterized as operational, it does not appear
to impose any burden on CID operations. To the extent that it facilitates
assessment collection, it may provide a benefit to all CIDs, including commercial
and industrial CIDs.

23. See proposed Civ. Code § 6850 infra.

24. See proposed Civ. Code §§ 6808(a), 6810, 6812, 6814, 6816, 6818, 6820, 6822, 6824, and 6826
infra.
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The Commission recommends that Section 1366(f) be continued in the new
statute.?

Construction Litigation Provisions

Eour Three sections of the Davis-Stirling Act govern construction defect
litigation in a CID.2¢ Although they might be described as operational provisions,
the Commission recommends that they be preserved.?’” The well-developed
procedures provided in those sections relate to a dispute between an association
and a builder, a third party who is not involved in CID governance. Those
provisions appear to be equally appropriate for the resolution of such disputes in
any type of CID.28

Assessment Based on Taxable Value

Civil Code Section 1366.4 provides that, with limited exception. an association
may not levy an assessment on a separate interest based on the taxable value of
that separate interest, unless on or before December 31, 2009, the association
levied assessments on such basis. Although the provision has a foundational aspect

(the fundamental financial responsibility of any association), the Commission

tentatively concluded that the operational aspect of the provision (the precise
manner in which assessments may be calculated) appeared to predominate, and
dictated that the provision not be included in the proposed law.2°

Section 1366.4 was enacted after the Commission had conducted most of its
evaluation of the applicability of provisions of the Davis-Stirling Act to

exclusively commercial or industrial CIDs.3 The Commission therefore
specifically invites comment on whether discontinuing the applicability of
Section 1366.4 to an exclusively commercial or industrial CID would be
problematic.

25. See proposed Civ. Code § 6808(b) infra.
26. Civ. Code §§ 1368.5, 1375, 4375:05; and 1375.1.

27. A fourth section of the Davis-Stirling Act relating to CID construction defect litigation. Civil Code
Section 1375.05. was repealed by operation of law on January 1.2011. and is not continued in the proposed

law.
28. See proposed Civ. Code §§ 6870,6872,6874, and 6876 infra.

29. The first sentence of Civil Code Section 1366(a). a provision of the Davis-Stirling Act providing an
association with general authority to levy assessments. has been continued in the proposed law. See
proposed Civ. Code § 6800 infra.

30. See 2009 Cal. Stat. ch. 431.
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OVERVIEW OF PROPOSED LEGISLATION

Application of Proposed Law

The proposed law would only apply to an exclusively commercial or industrial
CID 3! The application of the proposed law would be defined using the same
language that is used to define the scope of existing Civil Code Section 1373,
which applies to:

[a] common interest development that is limited to industrial or commercial
uses by zoning or by a declaration of covenants, conditions, and restrictions that
has been recorded in the official records of each county in which the common
interest development is located.?

Source of Statutory Language and Organization

The purpose of the proposed law is to establish a new statute governing
commercial and industrial CIDs, which would include only those provisions that
are necessary for such CIDs and are not unduly burdensome to their operations.
One way this could be accomplished would be by copying the exact language and
organization of the existing Davis-Stirling Act provisions that are to be included in
the proposed law.

The proposed law would take a different approach. It would instead incorporate
statutory language and organization that has been developed as part of a pending
Law Revision Commission proposal to simplify and reorganize the existing Davis-
Stirling Act, to make it easier to use and understand.’® That proposal is a mostly
nonsubstantive cleanup project, though it does include some noncontroversial
substantive improvements as well. It is expected that the proposed recodification
of the Davis-Stirling Act will be presented to the Legislature for consideration
prior to completion of work on the current study.

By incorporating the language and structure of the proposed recodification of
the Davis-Stirling Act, the proposed law will include the benefits of improvements
made in that separate study. This approach will also maximize the uniformity of
language and structure between the law governing residential and commercial or
industrial CIDs.

Any changes to existing law proposed in the recodification proposal are also
included in the proposed law. Sections containing such changes will have the
words “NEW” or “REVISED” in their headings. All changes are noted and
described in the Comments and Notes following the new or revised provisions.
The Commission specifically invites comment on whether any of those
changes would be problematic if applied to a commercial or industrial CID.

31. See proposed Civ. Code § 6582(a) infra.
32. See proposed Civ. Code § 6556 infra.

33. See tentative recommendation on Statutory Clarification and Simplification of CID Law (Feb.
2010).

~ 10—
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If further changes are made to the Commission’s recodification proposal before
it is finalized, those changes will also be considered for incorporation into the
proposed statute on commercial and industrial CIDs.

Disposition Table

A “disposition table” following the proposed law shows the relationship
between the existing provisions of the Davis-Stirling Act and the provisions of the
proposed law. This table also identifies the provisions of the Davis-Stirling Act
that have not been included in the proposed law, by an indication that those
provisions are “not continued.”

Conforming Revisions

There are a number of code sections that include a cross-reference to a provision
of the Davis-Stirling Act. To the extent that such a reference is relevant to
commercial or industrial CIDs, it will need to be revised to include a reference to
the corresponding provision of the proposed law. Amendments to accomplish this
are included in the “Conforming Revisions” portion of the proposed law.

However, conforming revisions have not been proposed for code sections that
fall into either of the following two categories:

e Code sections in which the referenced provision(s) of the Davis-Stirling Act
would not be continued in the proposed legislation. 34

e Code sections that, by virtue of either their plain language or another express

statutory provision, do not apply to exclusively commercial or industrial
CIDs.3

In instances in which the Commission believed it unclear whether a code section

has any application to an exclusively commercial or industrial CID, a conforming
revision of the code section has been proposed. followed by a note soliciting

comment on whether the conforming revision is needed.3¢

REQUEST FOR COMMENT

The Commission requests that interested persons and groups carefully review
the proposed legislation, and submit comments on both the inclusion and
exclusion of Davis-Stirling Act provisions, as well as on the proposed substantive
improvements.

34.See. e.g.. Civ. Code § 2079.3.

35. See. e.g.. Bus. & Prof. Code §§ 10131.01: Bus. & Prof. Code § 11010.10 (read in conjunction with
Bus. & Prof. Code § 11010.3).

36. See Bus. & Prof. Code §§ 11003.2, 11004, Civ. Code §§ 714, 1133, 2924b, Gov’t Code § 66412,
66424, 66452.10.66475.2, Health & Safety Code § 13132.7. Ins. Code § 790.031, Water Code § 13553.

—11 =
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§ 6516 (NEW). GENETAl NOTICE ....veeuveeeeieeeieiieieeiesiieieeetesieeteseaesteessessseseessesssesseessesssessesssesseessenssenses 22
§ 6518 (NEW). Time and proof of deliVEry ........cccoccriieiiiriniiiicircieeeececreeeereeereeeeeee e 23
§ 6522 (NEW). Approved by majority of all members ..........ccccoeciviininiinincncececeeeene 23
§ 6524 (NEW). Approved by majority of quorum of members ..........cccceeveerieenieeneninenneneeneenenn 23
ATHICIE 2. DEFINILIONS ..veevvieiiiiiieieeiesteieete st ete et et et e et e steeseesaesseesseessesseessesssessaessesssessenssesssessanssesseessens 24
§ 6526 (REVISED). Application of definitions .........coccceeeirierieinieineineieeeeneeeneeereeeeeeneseenene 24
§ 6528 (UNCHANGED). “ASSOCIALION ....ccueecteeeieriieiieiesieetessesteesesssesseessesssessesssesssessesssesseessesssenses 24
§ 6530 (NEW). “BOAIA” ...oocuiieeieiieieeteeieetese ettt et e et este et e sea e saessessaessaessasssessaessesssessenssessesssenssenses 24
§ 6531 (NEW). “Commercial or industrial common interest development” ............ccccceevevienieneennnne 24
§ 6532 (REVISED). “COMMON AIEA” .....cccvesueerieeiertieieeiesieetessesseessesssessesssesssessesssesssessesssessesssesssenses 25
§ 6534 (UNCHANGED). “Common interest development” ...........ccccevierierienienienienienienienienieneeneeeens 25
§ 6536 (UNCHANGED). “Community apartment project” .......c..ccceeeeereeerreerueenrereenereerenseesseenne 25
§ 6540 (NEW). “Condominitm PIAN” .......cc.couerierierierienieieietetetetetete ettt ettt et teaennens 25
§ 6542 (REVISED). “Condominium ProjeCt” .......cccccverieerirrerreirieinreiereeeresesessesessessesessesessenessenenne 26
§ 6544 (UNCHANGED). “DECIarant” .........ccccceeeierierieeiesieesieseeseetessessessesssessesssesssessesssessssssesssenses 26
§ 6546 (REVISED). “DEClaration™ ........cccceseerieeieriesieeeesieeseseesseesesssessesssesssessesssesssessesssessssssesssenses 27
§ 6548 (INEW). “DIHICCLOT” ....vieieieeeieiieeieetesteeteeetesteestesssesseessesssessaessesssesseessesssessesssesssessesssesssessenssenses 27
§ 6550 (REVISED). “EXClusive US€ COMMON AT ........ccceeieeererreereneeesieeiesssesseessesssessesssesseessesssenses 27
§ 6551 (NEW). “GENEral NOTICE” .....cccverveererieeieeiesiieieeteseetesssesseessesssesseessesssessesssesssessesssessesssenssenses 28
§ 6552 (REVISED). “GOVerning dOCUMENTS”.......cc.eruerierierierteieteietestetetentestetessessensensesensensensensens 28
§ 6553 (NEW). “INdividUal NOTICE” ....eevieieiieieeieriieieetesieeiestesteesteseeesaeessesssesseessesssessesssesssessenssenses 28
§ 6554 (NEW). “IMEIMDEI” ....ceiiiieiieiieieeieeeeteete st e te st este et e seaesseesse s st essaessesssessaessesssensesssessaessenssenses 28
§ 6560 (NEW). “PEISON™ ...c.eviieieieeieeiieieeteseesteestesteetesssesseessesssessaessesssessesssasssessesssesssessesssesssessenssenses 28
§ 6562 (REVISED). “Planned development™ ..........cccouevierierienienienieieieterietestetetesteseseseeessesseneens 29
§ 6564 (REVISED). “Separate INLEIESt” .......ccuerterterierieieieieietetertetetestetestestestestestessesesesensensensens 29
§ 6566 (UNCHANGED). “StoCk COOPETALIVE™ .....c.eiuieiiieieieietetetetetete ettt ettt eeaens 30
CHAPTER 2. APPLICATION OF ACT ..ottt ettt ettt eteeeaeeeae et eeaeeeveeeaseessaeensssenseeenseesnseennas 30
§ 6580 (REVISED). Creation of common interest development..........c..ccuevverierienienienieneenieneenienieneens 30
§ 6582 (REVISED). Application Of Ct .......ccoecciieiriiiriiieieieierecnteerieeeteeeree e eene e enee 31
CHAPTER 3. GOVERNING DOCUMENTS .....ccoutiiittieieieieecteeeireeeiteeeiteeeeeesseeeaeeeseessseessseessseeseeeseessseesses 32
Article 1. General PrOVISIONS .......cciicieriieeiirieiieeieseete et e sieeteete e esteesaesseessesssessaessessseseessesssessanssesseessens 32
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§ 6600 (NEW). DOCUMENt QULNOTILY ....ouveuiinieieieieieietetetet ettt ettt ettt ettt 32
§ 6602 (REVISED). Liberal construction of inStruments ............ccecueeeeerieerieseesieesiessesieessesssessessenns 32
§ 6604 (UNCHANGED). Boundaries Of UNItS..........ccceeevereerieeieseeieniesieeeessesieeseesesessessesssessesssenes 33
§ 6606 (REVISED). Deletion of unlawful restrictive COVENANTS ..........cceeeveeverieesiereesieeseeseeesieenennns 33
§ 6608 (REVISED). Deletion of declarant provisions in governing documents ...........c.ccccceeceevenene. 34
§ 6610 (NEW). Correction of Statutory CroSS-TEfETNCE .........ccvevververierierieieieieietete ettt 35
ATHICIE 2. DECIATALION ... .cuvieuieeiieieeieeieieete st este et e ste et e et e steesseesseseesseessesseassesssessaessesssessasssasssesenssesseesens 35
§ 6614 (REVISED). Content Of deClaration ............ccecueeevereeriereiesieeieeiesieeieseesieesesesesseesesssessesssens 35
§ 6616 (REVISED). Amendment authOTiZed .........cceoveeierieeiiieieseeieeiesieeie st eie e seeae e see e eeneeas 36
§ 6618 (REVISED). Amendment to extend term of declaration authorized............ccocoeeeververeennnnee. 36
§ 6620 (REVISED). Amendment ProCEAUTIE ......c..evueieierierieieietetetetetete e stetete e ssetesesesensennens 37
Article 3. Articles Of INCOTPOTALION......c..c.eiiuiriiirieirieieicieeeetee ettt s e s eenens 38
§ 6622 (REVISED). Content Of artiCles .......ccccceeeverieriieiesiieieeieseeieseesieeeesesesseesesssessesssesssessesssenses 38
Article 4. Condominium PIan .........cccoooiieiiiiiiiieicececeeee ettt sbe s e neensens 39
§ 6624 (REVISED). “Condominium PIan™ ........cceoerierierienierienienteteteiesietestesteteteseessesesesensensensens 39
§ 6626 (REVISED). Recordation of condominium plan ...........cceeeveerenienienienienienienieneieeeeeeeeens 40
§ 6628 (REVISED). Amendment or revocation of condominium plan...........cccevevierienienienrenveneennns 40
CHAPTER 4. OWNERSHIP AND TRANSFER OF INTERESTS .......ccoiiiiiieitieeieeete et ave e 41
Article 1. Ownership Rights and INTEIeSTS........cccoeoirieiririeinieinieiecieeieceeereeereeere e eeneeenens 41
§ 6650 (REVISED). Ownership of COMMON Qrea..........cceouevierieienienieieieieteietetesteteteteeeeeseeeens 41
§ 6652 (REVISED). Appurtenant rights and €asements............cccoecevererenrerenieenereneeerernerenseensenenne 41
§ 6654 (REVISED). Access to separate intereSt PrOPEITY .........cccoeceerererermererreeruerenrersereserensenessenenne 42
Article 2. ResStrictions 0N TTANSTETS .......cccviiieiiieiiiieieeieseeie ettt et e et ste et e e e e sseessesssesseessesssessens 42
§ 6656 (REVISED). Partition of condominium Project .........ccceecerermruenmerenreerueenreeereseerensenessenenne 42
§ 6658 (REVISED). Lien for work performed in condominium project...........cccceeeeeverveuervecnuenense 43
Article 3. Transfer of Separate INTEIEST .........ccueceviiiriiiiirieeeceeeeeee e 44
§ 6660 (UNCHANGED). Community apartment PrOJECt .........ccceeerreeererrererreerseerseeereseressenessenenne 44
§ 6662 (REVISED). Condominium PrOJECT .....c..cccvueerueiereririerreirreesreneereseressesessesessessesesesessenessenenne 44
§ 6664 (REVISED). Planned develoPment ........c..coueierierierienieieieieieieietetete ettt aeeens 44
§ 6666 (UNCHANGED). StOCK COOPETALIVE .....ouveuienienieieieieieteietetetete ettt sttt st esteneens 44
§ 6668 (REVISED). Transfer of exclusive use COMMON Ar€a........cc.cecverveerierresieeierresieeeeseeesseenenens 45
§ 6670 (REVISED). Severability Of INTEreStS.....ccerueruerierierieieieeeieteteietete ettt seeneens 45
CHAPTER 4. PROPERTY USE AND MAINTENANCE ......coovieiiieieeeieeeeeectee et et ereeeteeesreeeneeeveeeareennnas 45
Article 1. Use of Separate INTEIEST .......ccceeiierieirieirieieicieeteenteeeteteeee et ae e s e s nenens 45
§ 6700 (NEW). Application of artiCle........cccoueerieinieiiniiieeiiiiccciceereeeeeseeeereeere e 45
§ 6702 (REVISED). Display of U.S. flag.......cccceomiiiimiiiiiieieineierecrecseeeereeere e 46
§ 6704 (REVISED). NONCOMMETCIAL STZN ..eeuveutenienienieieieieietetetetetet ettt ettt ettt aeneens 46
§ 6706 (REVISED). PELS ...cceiiuiiiieiecteeieeteseete ettt ste et sa et e st be e e ssaesseesbesssensesssessaensenssenses 47
§ 6708 (REVISED). Television antenna or satellite diSh .........ccccceeeueeieriiecienienieieseeeeeee e 47
§ 6710 (REVISED). Marketing reStrICTION ...c..eveveteieieieieietetetetetetetetestetete e ssestessenseseaensens 49
§ 6712 (REVISED). Low water-using plants...........cccocoveerirenieineineninenreeeeeneeenreeereseeneseenessenenne 49
Article 2. Modification of Separate INEIEst..........ccveieuirieirieiinieineieeieeeeereeeee et eerenenens 50
§ 6714 (REVISED). Improvements to SEparate iNterest.........c.cccvueeruerererrerenreerueenreeenesnenensenessenenne 50
ATHICIE 3. MAINLEINANCE .....eevveeieieeieeieeieeteseesteetesteesteestesseeseessesseessesssesseessesssessaessesssessesssesssessenssesseessens 51
§ 6716 (REVISED). Maintenance responsibility generally ........c..cccoccoevenieneineincnncnneneeeneeenn 51
§ 6718 (REVISED). Wood-destroying pests Or OFZaniSms .........c..ccceeeererererreeruerenreeerenerensenessenenne 51

§ 6720 (REVISED). Temporary removal of occupant to perform treatment of wood-
ESITOYING PSS ..eviniiinieiiieiieteieteretert ettt ettt et a et se e s s st ae e es e s se s esesseseesennnen 52
§ 6722 (REVISED). Exclusive use communication Wiring .........cceeevuereeruerienienienienienieneensensensenseneens 53
CHAPTER 5. ASSOCIATION GOVERNANCE .......c.oeoiitiiitieeitieeiteeeiteeeteeeeeeeteeeeaeeereeeaseessseesseeeseeeseeesseenseas 53
Article 1. Association EXiStence and POWETS .........c.ccieiirierieeiieniieiectesieeteeeesteeteeee e ve e e sseessessaensens 53

_ 14—



STAFF DRAFT Tentative Recommendation ® January 28,2011

§ 6750 (REVISED). ASSOCIATION ....vecuieiieeieriieieeiesiieieeetesieetessesseessesssessesssesssesseessesssessesssessesssesssenses
§ 6752 (REVISED). ASSOCIAtION POWELS ....eeuveuienrenienieieietetetetetetetetestesensensensessensensensensensensensens
Article 2. ReCOrd KEEPING .......coueiriiiriiiriiiiiiecieeteiet ettt a e s s nenens
§ 6756 (NEW). Mailing-related reqUESTES........ccoueerieririeieeieienreereenreeereeeresesesseesseseeneseesesenessenenne
Article 3. CONTICE OF INLETESL ...c.veeiiiiieiieiecieieeteee ettt et e ste e e et e e e s e e sbeesbessaeseessesssesseessesssensens
§ 6758 (REVISED). INterested dir@CtOT ......ccuverieeieriieieeierieeieetesieeteseeesteeaesssesseesesssessesssessaessesssenss
Article 4. GOVErNMENT ASSISTANCE .....vevveevereierieeieseesieeteseesteetesseesseessessaessesssesseessesssessesssesssessesssessesssens
§ 6760 (REVISED). Director training COUISE .......c.eruerueruertertereeterieiertetetetetesensesensensensensensensensens
§ 6762 (REVISED). State TEZISIIY ..cveueeriieiiieiiieienieentetereterereesteesseseesessesessesessesessesseseseesesenessenenne
CHAPTER 6. ASSESSMENTS AND ASSESSMENT COLLECTION. ........ccciteieitieierereieeieseesieeaesseesseesnennas
Article 1. Establishment and Imposition of ASSESSMENTS ........ccccvvueieirieerieirieieeieereenieeereeenenenens
§ 6800 (REVISED). Levy Of aSSESSIMENT......ccuertiierieieieieieietetetetetetestetestetetestestesessensesensensens
§ 6804 (REVISED). Exemption fTOm €XECULION .....ccuerveierieieieieieieieietetetetetetesseteteeesenseneens
Article 2. Assessment Payment and DelINQUENCY .....c..c.coueevieiniiinieiiinieineincineieereesneeereeeneeenens
§ 6808 (REVISED). Assessment debt and delinqUenCy .........c..cccoeceveirenieenieenieneneineeeeeeeneenenne
§ 6810 (REVISED). PAYIMENLS ....outeuiinieiiiiieieiestetetet ettt ettt ettt et ettt ettt et ete st etensennens
§ 6812 (REVISED). Pre-lien NOLICE ....ccveeiecieeieeeiesiieieeieieeteeeeseete e teetesssesseesaessaessesssesssessesssenses
§ 6814 (UNCHANGED). Notice of delinquent asseSSMENL.........ccueruerueruerierierierieneerienteeeeeeenseneeneens
§ 6816 (REVISED). LICN PIIOTILY ...cveuerriuieiiieiiieiinieenieiereteteteeste s sessenesae e s eene e sesenessenenee
§ 6818 (UNCHANGED). LI€N TEICASE ....cuveveeuieeeieriieieeeierieeteeeesieeteseteteetessseseessesssessesssesssessenssenses
§ 6819 (REVISED). Procedural nOnCOMPlANCE.........ccueveieierieieieieieietetetetetete ettt eeeens
Article 3. ASSESSMENt COIECION ....ecuveiieieriieiieteeeete ettt et et e e et e et e ste e b e ssaesseessessaesseessesssessaessesssessens
§ 6820 (REVISED). Collection generally ..........cccoccveieerirenieinieinieieienereeeeseeenreeeneseesesenessenenne
§ 6822 (REVISED). FOTECIOSUIE .....ccvveiieeieiieiieiesiieie ettt e seee e et e st ebeestesssesseessessaessesssessaessenssenses

§ 6824 (REVISED). Limitations on authority to foreclose liens for monetary penalties
and damage to the COMMON ATEA ........cc.ecerueuirueiererieierieentetetee et sreeere e sseeeseseenes
§ 6826 (REVISED). Assignment OF PIEAZE......c..ccevueiriiiriririinieirieirieieereeeeeseeesretere e ee
§ 6828 (NEW). Application Of artiCle........cccoueerieirieiiniiieeiicieciceeeeeeeeeneeeere e
CHAPTER 7. INSURANCE AND LIABILITY ...cuvtieitieieeeieeeiee et eteeeteeeeeeereeeeaeeeveeeaseesaseessesenseeeseeesseensnas
§ 6840 (REVISED). Limitation of member Hability ..........ccceveriirenienienieieieieieeeeeeeeeeeeeene
CHAPTER 8. DISPUTE RESOLUTION AND ENFORCEMENT ........cooitiiiieitieeiiecreeeee e eereeereeeeveeeare e
Article 1. DIiSCIPHNATY ACHOM .....ooveuiriiieiiieieieetetetetetete ettt se e s s s e s e esenenens
§ 6850 (REVISED). Schedule of monetary penalties ...........cccoecevueerreierenieenreenieenrenereeeneneenessenene
§ 6854 (REVISED). No effect on authority of board ..........c.cccevvevieriinienienienieieieeeeeeeeeeeene
ATHICIE 4. CIVIL ACHOMNS ..cuvieeieeieieeieeteie e et ete et et et e et esteebessaeseesseessesseessesssessaessasssesseessasssessanssessenssens
§ 6856 (UNCHANGED). Enforcement of governing doCuments ...........c..ccceeecevveenrererernereneeennenenne
§ 6858 (REVISED). STANAING ..c.veveuieieieieieieietestet ettt ettt ettt ettt et ettt ettt aeneens
§ 6860 (UNCHANGED). Comparative fault ........c.cooevieriiiieniiieieieeieeeeeeteetet et
CHAPTER 9. CONSTRUCTION DEFECT LITIGATION .....cutieittieieeeieeeeeeeteeeereeereeeveeeseeeeseeeveeenseeenseensnas
§ 6870 (REVISED). Actions fOr damMages........c.ueoueruerierierienieieieietetetetetetestetete oot esesessenaensens
§ 6874 (UNCHANGED). NOtice Of T€SOIULION ....eevvieeiieeieiieieeiesieeieeteieeiesseieeaeseeesaeeseseaeseesseeas
§ 6876 (REVISED). NOtice Of CIVIl CHOMN ....eevieeieiieiieeieieeieeeeieeie ettt e e te et seeebeenessaeseesseeas
Uncodified (added). Operative date ..........ccevueierieieieniiieieietetete ettt ettt ettt ettt

CONFORMING REVISIONS ..ottt te st ete et e eebaestessaessasssessaesseessesssessasssesssessenssenssessessenns

BUSINESS AND PROFESSIONS CODE ......ccuvieiuiieiteeieeeteecteeeeteeeiteeeveeeeeesseeeaeeeseessseessseenssseseeeseessseensns
Bus. & Prof. Code § 10153.2 (amended). Course requirements for real estate broker

JECEIISE o vveeteeieieeiie ettt ettt et et e s st e e et esseesbeesb e st aesseessesseessaessasseessaesbanseansenssaseensenssensaensanns

Bus. & Prof. Code § 11003 (amended). “Planned development” ...........ccccouevievienienienienienienieneeeeene

Bus. & Prof. Code § 11003.2 (amended). “Stock COOPErative” ........cceoveeevieienienienienieieieeeeeeeeenes

Bus. & Prof. Code § 11004 (amended). “Community apartment project”..........ccocceeeverveerrecrrennnes
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Bus. & Prof. Code § 11004.5 (amended). Further definition of “subdivided lands” and

“SUDAIVISION” ..ottt ettt ettt sa e s e n e nen 83
Bus. & Prof. Code § 23426.5 (amended). Tennis Club ........ccccvecuevieiiieiienieieeieeeeeeeeee e 83
Bus. & Prof. Code § 23428.20 (amended). Further definition of “club” ........c..cccoovevieecveneecienrenen. 84
CIVIL CODE ...ttt ettt ettt ettt et ettt et et et et et et e st e st e st et et e st et et et et et enten b e st en b et eneentenaenes 85
Civ. Code § 714 (amended). Unenforceability of restrictions on use of solar energy
SYSLEIML...eeeiiiiiiieicetc ettt 85
Civ. Code § 714.1 (amended). Permissible restrictions by common interest development
ASSOCTIATION ..cenritentetet ettt ettt ettt s ettt s et ae et e e ese s s et et sse e ese s eneseneesennenen 86
Civ. Code § 782 (amended). Discriminatory provision in deed of real property..........c.cccceecerueuneee 87
Civ. Code § 782.5 (amended). Revision of instrument to omit provision that restricts
rights based 0N 1ace OF COIOT ......c.coivuiiiiriiiiciicccceee et 87
Civ. Code § 783 (amended). “CondOminium’ ..........cceceerveeceeseeriesieseesieseesieessessesseesesssessesssessaessens 88
Civ. Code § 783.1 (amended). Separate and correlative interests as interests in real
PIOPETLY ettt ettt ettt 88
Civ. Code § 1098 (amended). Transfer fee defined ............cceveeciireeiiecieeieeeee e 88
Civ. Code § 1133 (amended). Sale or lease of subdivision lot subject to blanket
ENCUIMDIANCE ....covuirenietenreiiieieetet et ettt e et s et e st ae e se s se s e st se st sseseeseseneseseesensnen 89
Civ. Code § 1633.3 (amended). Transactions governed by title ........c.ccceveevevenenncnncneicnecnennee 90
Civ. Code § 2924b (amended). Request for copy of notice of default or sale .........cccccceveeveenncnnnee 91
Civ. Code § 2955.1 (amended). Disclosures regarding earthquake insurance requirements ........... 96
CODE OF CIVIL PROCEDURE .......ccctttitititetitetetete ettt ettt ettt ettt ettt et et ettt e st e e enae e s 96
Code Civ. Proc. § 86, as it reads in 2010 Cal. Stat. ch. 697, § 21 (amended). Specific
cases and proceedings that are limited CiVil CASES.......ccvevruerirerrecnieirieieereereeereeenes 96
Code Civ. Proc. § 116.540 (amended). Participation by individuals other than plaintiff
ANd defNAANT ......coiiiiiiiicicce et 98
GOVERNMENT CODE ...ttt ettt ettt et ettt ettt et et et et et et et et et et et et enaenteneen 100
Gov’t Code § 12191 (amended). Miscellaneous business entity filing fees .........c..cccoccveeecenns 100
Gov’t Code § 12956.1 (amended). Restrictive covenant based on discriminatory grounds .......... 101
Gov’t Code § 12956.2 (amended). Restrictive Covenant Modification ............cccceeeveveevieecvenieenene 101
Gov’t Code § 53341.5 (amended). Lot, parcel, or unit of subdivision subject to special tax ........ 103
Gov’t Code § 65008 (amended). Invalidity of diScriminatory act .......c..cccecceveeeveerueccnrerenenveennenens 104
Gov’t Code § 66411 (amended). Local control of common interest developments and
subdivision design and IMPIOVEMENT ........c..cccveuirieerieinieineieeeeenteenaeee e saenene 107
Gov’t Code § 66412 (amended). Application of Subdivision Map AcCt......ccccceueveruevenrecenenneennencns 107
Gov’t Code § 66424 (amended). SUDIVISION .....cevvieierieriieieniesieeteeeesieetesee e eseseeesseeaesssesseessens 110
Gov’t Code § 66427 (amended). Map of condominium, community apartment project, or
StOCK COOPETALIVE PIOJECT ....vevinriiieiiteiieteietceeeere ettt r e a e s sae e s aeseee 111
Gov’t Code § 66452.10 (amended). Stock cooperative or community apartment project............. 112
Gov’t Code § 66475.2 (amended). Local transit facilities..........cceeevereiereerierierieieeieseeie e 112
HEALTH AND SAFETY CODE .....oootititititetetet ettt ettt ettt ettt et ettt ettt et et et e e e naan 113
Health & Safety Code § 13132.7 (amended). Fire retardant roof covering that meets
DUILAING StANAATAS ..ottt ettt ettt ettt neens 113
Health & Safety Code § 19850 (amended). Filing of building plans ..........cccccccevevecincinenncnnnens 115
Health & Safety Code § 25400.22 (amended). Lien placed on contaminated property ................. 116
Health & Safety Code § 25915.2 (amended). Publication and mailing of notice.........c.ccccceeeunene 119
Health & Safety Code § 33050 (amended). Legislative declaration of policy in
undertaking community redevelopment ProjEcts ..........coeccvevererreerieereeererenreneerennenens 121
Health & Safety Code § 33435 (amended). Obligation of lessees and purchasers to refrain
from diSCIIMINATION ....veuiiiiieiiieiicietceee ettt se e enenenens 122
Health & Safety Code § 33436 (amended). Nondiscrimination and nonsegregation
CLAUSES ..ottt ettt ettt s et s e se st ne e ene e nea 122
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Health & Safety Code § 35811 (amended). Consideration of ethnicity, religion, sex,

marital status, or NAtIONAl OTIZIN ....c..c.eviuirieirieirieieeie e 124
Health & Safety Code § 37630 (amended). Equal opportunity .........cccoeeeeeeveuermeeniencnienenienneennenens 124
Health & Safety Code § 50955 (amended). Civil rights and equal employment
OPPOTTUILILY .ttt ettt st et et e s e e se e s e s sesae e s e e enesaene s eneseneesensenennenens 125
Health & Safety Code § 51602 (amended). Nondiscrimination in occupancy of housing ............ 127
Health & Safety Code § 116048 (amended). Public swimming pool in common interest
AEVEIOPIMENT ...ttt ettt s e nenenea 127
INSURANCE CODE.......cotitiuteteitetetetetete ettt ettt ettt et e et e st et et et et et et e st et et et et et e e et enaensenean 128
Ins. Code § 790.031 (amended). Application of Sections 790.034,2071.1 and 100823 .............. 128
REVENUE AND TAXATION CODE ......coeotititeiteteietetetetetetet et te ettt sttt et et et e te st et e s eaenaeneen 128
Rev. & Tax. Code § 2188.6 (amended). Separate assessment of property divided into
CONAOMUINTUINS ...uitiiirinieteieietetetetete ettt r et se et s et et se e ne s se s esesseseeseseenennenens 128
VEHICLE CODE ......coutiitiiitititetetet ettt ettt ettt ettt et ettt e et et e st et e b et et et et et et et et et entensenean 129
Veh. Code § 21107.7 (amended). Private road not open to public USe........ccccceeveevieiiniecnienieennenens 129
Veh. Code § 22651 (amended). Circumstances in which removal of vehicle is permitted............ 130
Veh. Code § 22651.05 (amended). Removal of vehicle by trained volunteer in specified
CITCUIMSEAIICES ..c.veernerentetenteieteseeresteressetes e se st ese e se s ese s esesae e eseseenessene s esesseneesensenensenens 134
Veh. Code § 22658 (amended). Removal of vehicle from private property by property
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PROPOSED LEGISLATION

1> Staff Note. Strikeout and underscore used in this section of the proposed legislation are not
intended to reflect proposed amendments to existing law. Rather, these annotations are intended
only to highlight revisions that are proposed to conform the language of this legislation to the
language of legislation approved by the Commission in its CID recodification study, Statutory
Clarification and Simplification of CID Law.

Once the Commission decides whether or not to approve these highlighted revisions, the
annotations will be deleted from the tentative recommendation circulated for comment.

Civ. Code § 1373 (amended). Commercial or industrial common interest development

SECTION 1. Section 1373 of the Civil Code is amended to read:

1373. (a) This title does not apply to a commercial or industrial common interest
development, as defined in Section 6531.

Comment. Section 1373 is amended to make the provisions of the Davis-Stirling Common
Interest Development Act inapplicable to an exclusively commercial or industrial common
interest development, as defined in Section 6531. Many provisions of that act are continued and
made applicable to exclusively commercial or industrial common interest developments by the
Commercial and Industrial Common Interest Development Act, Part 5.5 (commencing with
Section 6500) of Division 4. To determine whether that act continues a particular provision of the
Davis-Stirling Common Interest Development Act, see Commercial and Industrial Common
Interest Developments, __ Cal. L. Revision Comm’n Reports __ (201_).

Civ. Code §§ 6500-6876 (added). Commercial and industrial common interest developments
SEC. ___. Part 5.5 (commencing with Section 6500) is added to Division 4 of
the Civil Code to read:

1= Note. Each of the provisions below has a parenthetical description following the section
number in its heading. The descriptions have the following meanings:

(UNCHANGED). A section with this description would continue existing law almost
verbatim, to the extent that existing law presently applies to an exclusively commercial or
industrial common interest development. Minor technical changes might be made to (1) correct a
cross-reference to reflect the new number of the referenced provision, (2) add or modify
subdivision or paragraph designators (e.g., unnumbered paragraphs might be designated as
subdivisions), or (3) conform to technical stylistic conventions (e.g., to avoid use of the word
“such” or the phrase “he or she”). If any of these changes are made, they will be clearly identified
in the Comment following the section.

(REVISED). A section with this description would continue or restate existing law verbatim to
the extent that existing law presently applies to an exclusively commercial or industrial common
interest development, except as specifically indicated in the Comment and “Note” that follow the
section. Changes made to a “(REVISED)” section may include the rewording of ambiguous or
confusing language or minor substantive improvements to existing law. Any such changes will be
expressly identified.

(NEW). A section with this description would be largely new. A boxed “Note” following the
Comment will explain the purpose of the new section.
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PART 5.5. COMMERCIAL
AND INDUSTRIAL COMMON INTEREST
DEVELOPMENTS

CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 6500 (NEW). Short title

6500. This part shall be known and may be cited as the Nenresidential
Commercial and Industrial Common Interest Development Act. In a provision of
this part, the part may be referred to as the act.

Comment. Section 6500 is new.

Common interest developments in general are governed by the Davis-Stirling Common Interest
Development Act. See Sections 1350-1378. However, common interest developments that are
exclusively commercial or industrial were exempted from the provisions of that act by 2011 Cal.
Stat.ch. . See Section 1373.

This part (Sections 6500-6876) was added to establish a separate body of law, largely based on
provisions of the Davis-Stirling Common Interest Development Act, that would apply to and
govern exclusively commercial or industrial common interest developments.

The Comments to the sections of this act identify sections of the Davis-Stirling Common
Interest Development Act that are sources of the provisions of this act, and describe how each
provision in this act compares with its source.

1= Note. Proposed Section 6500 would provide a short title for this part, to distinguish it from
the Davis-Stirling Common Interest Development Act. It would also provide for simplified
reference to the part as a whole.

§ 6502 (REVISED). Effect of headings
6502. Division, part, title, chapter, article, and section headings do not in any
manner affect the scope, meaning, or intent of this past act.

Comment. With respect to a commercial or industrial common interest development, Section
6502 continues Section 1350.5 without change, except as indicated below.
The following nonsubstantive changes were made:

e “Article” has been added to the list of headings.
e The last word of the sentence is replaced with “act.”

Section 6502 is a standard provision found in many codes. See, e.g., Evid. Code § 5; Fam.
Code § 5; Prob. Code § 4.
For further information, see Section 6500 Comment.

1= Note. Proposed Section 6502 would add “article” to the list of headings in existing Section
1350.5. The omission of articles from that list appears to have been inadvertent.

§ 6505 (NEW). Application of act

6505. Nothing in the act that added this part shall be construed to invalidate a
document prepared or action taken before January 1. 2014, if the document or
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action was proper under the law governing common interest developments at the
time that the document was prepared or the action was taken.

Comment. Section 6505 is new. It makes clear that any changes to former law made by
enactment of this act shall not be construed to retroactively invalidate documents prepared or

actions taken prior to the operative date of the act.

1= Note. Proposed Section 6505 would make clear that any changes to former law made by
enactment of this act are not intended to retroactively invalidate documents prepared or actions
taken prior to the operative date of the act.

§ 6510 (REVISED). Construction of zoning ordinance

6510. Unless a contrary intent is clearly expressed, a local zoning ordinance is
construed to treat like structures, lots, parcels, areas, or spaces in like manner
regardless of whether the form of the common interest development is—a

Comment. With respect to a commercial or industrial common interest development, Section
6510 continues Section 1372 without change, except as indicated below.
The following nonsubstantive change was made:

e Alist of all of the types of common interest developments has been replaced with general
language.

For further information, see Section 6500 Comment.

§ 6512 (NEW). Delivered to an association
6512. (a) If a provision of this part act requires that a document be delivered to

an as5001at10n the document shall be dehvered b{y;ﬁpst—elassaﬁaﬂ—pes%age

dee&mems—th%dee&ment—shaﬂ—b%delwered to the pres1dent or secretary of the
association.
(b) A document delivered pursuant to this section may be delivered by any of

the following methods:

(1) First-class mail, postage prepaid, registered or certified mail. express mail, or
overnight delivery by an express service carrier.

(2) By e-mail, facsimile, or other electronic means, if the association has
assented to that method of delivery.

(3) By personal delivery, if the association has assented to that method of
delivery. If the association accepts a document by personal delivery it shall
provide a written receipt acknowledging delivery of the document.

Comment. Section 6512 is new. It provides a standard rule for delivery of a document to the
association.

1> Note. Proposed Section 6512 is new. It would provide a clear rule for official communication
with the association.
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§ 6514 (NEW). Individual notice
6514. (a) If a provision of this part act requires that an association deliver a
document by “individual delivery” or “individual notice,” the netice document
shall be delivered to the member to be notified by one of the following methods:
(1) First-class mail, postage prepaid, registered or certified mail. express mail. or
overnight delivery by an express service carrier. The document shall be addressed

to the member recipient at the address last shown on the books of the association
| ) ded b ¢] ber.
(2) E-mail, facsimile, or other electronic means, if the recipient has agreed

consented in writing, to that method of dehvery qlh%agfeemem—ebt&med—b{y%he

dese&bed—m—SeeHemZ@—ef—the@e%pe&&&ens—Gede The consent may be revoked in

writing, by the recipient.

(b)

¢e) For the purposes of this section, an unrecorded provision of the governing
documents providing for a particular method of delivery does not constitute
agreement by a member to that method of delivery.

Comment. Section 6514 is new. It specifies acceptable methods for delivery of a notice to an
individual member, as distinguished from a notice that is to be delivered to every member. See
Section 6516 (general notice). The methods listed in subdivision (a) are drawn from Section
1350.7(b)(2)-(3).

Subdivision (b) is drawn from Section 1350.7(d). It precludes use of electronic delivery
methods when the recipient has not consented to use of those methods or has withdrawn such
consent.

1> Note. Proposed Section 6514 is new. It is drawn from and generalizes much of the substance
of existing Section 1350.7.

§ 6516 (NEW). General notice

6516. (a) If a provision of this part act requires “general delivery” or “general
notice,” the netiece document shall be provided by one or more of the following
methods:

(1) Any method provided for delivery of an individual notice pursuant to Section
6514.

(2) Inclusion in a billing statement, newsletter, or other document that is
delivered by one of the methods provided in this section.

(3) Posting the printed document in a prominent location that is accessible to all
members, if the location has been designated for the posting of general notices by
the association.

@ N . L o

ation. f f )

&) If the association broadcasts television programming for the purpose of
distributing information on association business to its members, by inclusion in the
programming.
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(b) Notwithstanding subdivision (a), if a member requests to receive general
notices by individual delivery, all general notices to that member, given under this
section, shall be delivered pursuant to Section 6514.

Comment. Section 6516 is new. It specifies acceptable methods for delivery of a notice to the
membership generally, as distinguished from a notice that is to be delivered to a specific member.
See Section 6514 (individual notice). Nothing in this section prevents an association from using
supplemental notice methods, such as posting on an Internet website, so long as one or more
methods authorized by this section are also used.

Subdivision (b) reserves the right of any member, on request, to receive general notices by the
delivery methods provided for delivery of an individual notice. Thus, in an association that posts
general notices on a notice board in a prominent location pursuant to subdivision (a)(3),
individual members would still have the right, on request, to receive those notices by mail.

1= Note. Proposed Section 6516 is new. It would enhance efficiency by allowing an association
to “broadcast” notices of general interest, while reserving the right of individual members to
receive those notices as individual notices on request.

§ 6518 (NEW). Time and proof of delivery

6518. (a) This section governs the delivery of a document pursuant to this part
act.

(b) If a document is delivered by mail, delivery is deemed to be complete on
deposit into the United States mail.

(c) If a document is delivered by electronic means, delivery is complete at the
time of transmission.

Comment. Section 6518 is new. Subdivision (b) is drawn from the second sentence of Section
1350.7(b)(2).
Subdivision (c¢) is drawn from the second sentence of Section 1350.7(b)(3).

1= Note. Proposed Section 6518 is new. It would generalize the timing rules provided in existing
Section 1350.7, so that they would apply to any notice delivered by the specified methods. This
will provide greater certainty in resolving timing disputes.

§ 6522 (NEW). Approved by majority of all members

6522. If a provision of this part act requires that an action be approved by a
majority of all members, the action shall be approved or ratified by an affirmative
vote of : : ;
th%assee}aﬂen a ma]ontv of the Votes entltled to be cast

Comment. Section 6522 is new. It is added for drafting convenience. This section only
governs an election conducted pursuant to a provision of this act (i.e., the Commercial and
Industrial Common Interest Development Act). An election that is not required by this act would
be governed by the association’s governing documents.

1= Note. Proposed Section 6522 is new. It would add guidance on the procedure for approval of
a proposed action that must be approved “by a majority of all members.”

§ 6524 (NEW). Approved by majority of quorum of members

6524. If a provision of this part act requires that an action be approved by a
majority of a quorum of the members, the action shall be approved or ratified by
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an affirmative vote of members—representing—more—than—S0-percent-of-the—votes
east—in—an—election—at—which—a—querum—is—achieved a majority of the votes

represented and voting at a duly held meeting at which a quorum is present. which
affirmative votes also constitute a majority of the required quorum.

Comment. Section 6524 is new. It is added for drafting convenience. This section only
governs an election conducted pursuant to a provision of this act (i.e., the Commercial and
Industrial Common Interest Development Act). An election that is not required by this act would
be governed by the association’s governing documents.

1= Note. Proposed Section 6524 is new. It would add guidance on the procedure for approval of
a proposed action that must be approved “by a majority of a quorum of the members.”

Article 2. Definitions

§ 6526 (REVISED). Application of definitions
6526. The definitions in this article govern the construction of this past act.

Comment. With respect to a commercial or industrial common interest development, Section
6526 continues the substance of the introductory clause of Section 1351.
For further information, see Section 6500 Comment.

1= Note. Proposed Section 6526 recasts the introductory clause of Section 1351 to better fit
within the new organization, without any substantive change in its meaning.

§ 6528 (UNCHANGED). “Association”
6528. “Association” means a nonprofit corporation or unincorporated
association created for the purpose of managing a common interest development.

Comment. With respect to a commercial or industrial common interest development, Section
6528 continues Section 1351(a) without change.
For further information, see Section 6500 Comment.

§ 6530 (NEW). “Board”
6530. “Board” means the board of directors of the association.
Comment. Section 6530 is new.

1> Note. Proposed Section 6530 is added for drafting convenience.

§ 6531 (NEW). “Commercial or industrial common interest development”

6531. A “commercial or industrial common interest development” means a
common interest development that is limited to industrial or commercial uses by
zoning or by a declaration of covenants, conditions, and restrictions that has been
recorded in the official records of each county in which the common interest
development is located.

Comment. Section 6531 is drawn from Section 1373(a). It is added for drafting convenience.

1= Note. The Commission invites comment as to the adequacy of this definition of commercial
or industrial common interest development.
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§ 6532 (REVISED). “Common area”

6532. (a) “Common area” means the entire common interest development
except the separate interests therein. The estate in the common area may be a fee,
a life estate, an estate for years, or any combination of the foregoing.

(b) Notwithstanding subdivision (a), in a planned development described in
subdivision (b) of Section 6562, the common area may consist of mutual or
reciprocal easement rights appurtenant to the separate interests.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6532 continues the first two sentences of Section 1351(b) without
change.

With respect to a commercial or industrial common interest development, subdivision (b)
continues the substance of the third sentence of Section 1351(b), but restates it for clarity.

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6532(b) would restate the third sentence of existing Section 1351(b),
to improve its clarity without changing its meaning.

§ 6534 (UNCHANGED). “Common interest development”
6534. “Common interest development” means any of the following:
(a) A community apartment project.
(b) A condominium project.
(c) A planned development.
(d) A stock cooperative.

Comment. With respect to a commercial or industrial common interest development, Section
6534 continues Section 1351(c) without change.
For further information, see Section 6500 Comment.

§ 6536 (UNCHANGED). “Community apartment project”

6536. “Community apartment project” means a development in which an
undivided interest in land is coupled with the right of exclusive occupancy of any
apartment located thereon.

Comment. With respect to a commercial or industrial common interest development, Section
6536 continues Section 1351(d) without change.
For further information, see Section 6500 Comment.

1= Note. The Commission invites comment on whether an exclusively commercial or industrial
common interest development may be organized as a community apartment project.

§ 6540 (NEW). “Condominium plan”
6540. “Condominium plan” means a plan eensisting—of: described in Section
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Comment. Section 6540 is new. It is included for drafting convenience.

1> Note. Proposed Section 6540 is added for drafting convenience.

§ 6542 (REVISED). “Condominium project”

6542. (a) A “condominium project” means a real property development
consisting of condominiums.

(b) A condominium consists of an undivided interest in common in a portion of
real property coupled with a separate interest in space called a unit, the boundaries
of which are described on a recorded final map, parcel map, or condominium plan
in sufficient detail to locate all boundaries thereof. The area within these
boundaries may be filled with air, earth, e water, or fixtures, or any combination
thereof, and need not be physically attached to land except by easements for
access and, if necessary, support. The description of the unit may refer to (1)
boundaries described in the recorded final map, parcel map, or condominium plan,
(2) physical boundaries, either in existence, or to be constructed, such as walls,
floors, and ceilings of a structure or any portion thereof, (3) an entire structure
containing one or more units, or (4) any combination thereof.

(c) The portion or portions of the real property held in undivided interest may be
all of the real property, except for the separate interests, or may include a
particular three-dimensional portion thereof, the boundaries of which are described
on a recorded final map, parcel map, or condominium plan. The area within these
boundaries may be filled with air, earth, e water, or fixtures, or any combination
thereof, and need not be physically attached to land except by easements for
access and, if necessary, support.

(d) An individual condominium within a condominium project may include, in
addition, a separate interest in other portions of the real property.

Comment. With respect to a commercial or industrial common interest development, Section
6542 continues Section 1351(f) without change, except as indicated below.
The following nonsubstantive changes were made:

* The section has been organized into subdivisions for ease of reference.

* In subdivision (a), a reference to a “development” is revised to refer to a “real property
development.”

¢ Subdivisions (b) and (c) make clear that the contents of the area within the boundaries of
a condominium may include “fixtures.”

For further information, see Section 6500 Comment.

§ 6544 (UNCHANGED). “Declarant”

6544. “Declarant” means the person or group of persons designated in the
declaration as declarant, or if no declarant is designated, the person or group of
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persons who sign the original declaration or who succeed to special rights,
preferences, or privileges designated in the declaration as belonging to the signator
of the original declaration.

Comment. With respect to a commercial or industrial common interest development, Section
6544 continues Section 1351(g) without change.
For further information, see Section 6500 Comment.

§ 6546 (REVISED). “Declaration”
6546. “Declaration” means the document, however denominated, that contains
the information required by Section 6614.

Comment. With respect to a commercial or industrial common interest development, Section
6546 continues Section 1351(h) without change, except as indicated below.
The following nonsubstantive changes were made:

e The word “which” has been replaced with “that.”
e The cross-reference has been updated to reflect the new location of the referenced
provision.

For further information, see Section 6500 Comment.

§ 6548 (NEW). “Director”

6548. “Director” means a natural person electeds-designated-orselected-to-serve

who serves on the board.
Comment. Section 6548 is new. It is added for drafting convenience.

1= Note. Proposed Section 6548 is added for drafting convenience.

§ 6550 (REVISED). “Exclusive use common area”

6550. (a) “Exclusive use common area” means a portion of the common area
designated by the declaration for the exclusive use of one or more, but fewer than
all, of the owners of the separate interests and which is or will be appurtenant to
the separate interest or interests.

(b) Unless the declaration otherwise provides, any shutters, awnings, window
boxes, doorsteps, stoops, porches, balconies, patios, exterior doors, doorframes,
and hardware incident thereto, screens and windows or other fixtures designed to
serve a single separate interest, but located outside the boundaries of the separate
interest, are exclusive use common area allocated exclusively to that separate
interest.

(c) Notwithstanding the provisions of the declaration, internal and external
communication telephone wiring designed to serve a single separate interest, but
located outside the boundaries of the separate interest, are exclusive use common

area allocated exclusively to that separate interest. Eor-the-purposes-of-thissection;
“irine includ 10 ssion s
Comment. With respect to a commercial or industrial common interest development, Section

6550 continues Section 1351(i) without change, except as indicated below.
The following nonsubstantive change was made:

e Several references to “common areas” are singularized.
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For further information, see Section 6500 Comment.

§ 6551 (NEW). “General notice”

6551. “General notice” means the delivery of a document pursuant to Section
6516.

Comment. Section 6551 is new. It is added for drafting convenience.

1> Note. Proposed Section 6551 is added for drafting convenience.

§ 6552 (REVISED). “Governing documents”

6552. “Governing documents” means the declaration and any other documents,
such as bylaws, operating rules ef-the—asseeiation, articles of incorporation, or
articles of association, which govern the operation of the common interest
development or association.

Comment. With respect to a commercial or industrial common interest development, Section
6552 continues Section 1351(j) without change, except as indicated below.
The following nonsubstantive change was made:

e The superfluous words “of the association” have not been continued.
For further information, see Section 6500 Comment.

§ 6553 (NEW). “Individual notice”

6553. “Individual notice” means the delivery of a document pursuant to Section
6514.

Comment. Section 6553 is new. It is added for drafting convenience.

1= Note. Proposed Section 6553 is added for drafting convenience.

§ 6554 (NEW). “Member”

6554. “Member” means either-of-the folowingpersons:i{a)-An an owner of a

separate interest.

Comment. Section 6554 is new. It is added for drafting convenience.

1= Note. Proposed Section 6554 is added for drafting convenience.

§ 6560 (NEW). “Person”

6560. “Person” means an—individual a natural person, corporation, government
or governmental subdivision or agency, business trust, estate, trust, partnership,
limited liability company, association, or other entity.

Comment. Section 6560 is new. It is added for drafting convenience.

1= Note. Proposed Section 6560 is new. It reflects the standard statutory definition of “person”
as including both natural persons and legal entities. See, e.g., Prob. Code § 56.
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§ 6562 (REVISED). “Planned development”
6562. “Planned development” means a real property development (other than a
community apartment project, a condominium project, or a stock cooperative)
having either or both of the following features:
(a) Fhe—ecommeon Common area that is owned either by an association or in
common by the owners of the separate interests who possess appurtenant rights to
the beneficial use and enjoyment of the common area.

(b)

area-by-means—of an-assessment Common area and an association that maintains
the common area with the power to levy assessments that may become a lien upon
the separate interests in accordance with Article 2 (commencing with Section
6808) of Chapter 6.

Comment. With respect to a commercial or industrial common interest development, Section
6562 continues the substance of Section 1351(k), except as indicated below.
The following nonsubstantive changes were made:

e In the introductory clause, the term “development” has been revised to read ‘“real
property development.”

* Subdivision (a) has been restated for clarity.

* Subdivision (b) has been restated for clarity and to update a cross-reference.

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6562(b) replaces the existing reference in Section 1351(k) to
“Section 1367 or 1367.1” with a reference to “Article 2 (commencing with Section 6808) of
Chapter 6.” That reference encompasses all of the provisions of Sections 1367 and 1367.1 that
this act makes applicable to an exclusively commercial or industrial common interest
development under which an “assessment ... may become a lien.”

§ 6564 (REVISED). “Separate interest”

6564. (a) “Separate interest” has the following meanings:

(1) In a community apartment project, “separate interest” means the exclusive
right to occupy an apartment, as specified in Section 6536.

(2) In a condominium project, “separate interest” means an—individual a
separately owned unit, as specified in Section 6542.

(3) In a planned development, “separate interest” means a separately owned lot,
parcel, area, or space.

(4) In a stock cooperative, “separate interest” means the exclusive right to
occupy a portion of the real property, as specified in Section 6566.

(b) Unless the declaration or condominium plan, if any exists, otherwise
provides, if walls, floors, or ceilings are designated as boundaries of a separate
interest, the interior surfaces of the perimeter walls, floors, ceilings, windows,
doors, and outlets located within the separate interest are part of the separate
interest and any other portions of the walls, floors, or ceilings are part of the
common area.
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(c) The estate in a separate interest may be a fee, a life estate, an estate for years,
or any combination of the foregoing.

Comment. With respect to a commercial or industrial common interest development, Section
6564 continues Section 1351(/) without change, except as indicated below.
The following nonsubstantive changes were made:

e In subdivision (a)(2), the term “individual unit” is replaced with “separately owned unit.”

e The last two unnumbered paragraphs of former Section 1351(/) are designated as
subdivisions (b) and (c).

* Cross-references are updated to reflect the new location of referenced provisions.

e A reference to “common areas” is singularized.

For further information, see Section 6500 Comment.

§ 6566 (UNCHANGED). “Stock cooperative”

6566. “Stock cooperative” means a development in which a corporation is
formed or availed of, primarily for the purpose of holding title to, either in fee
simple or for a term of years, improved real property, and all or substantially all of
the shareholders of the corporation receive a right of exclusive occupancy in a
portion of the real property, title to which is held by the corporation. The owners’
interest in the corporation, whether evidenced by a share of stock, a certificate of
membership, or otherwise, shall be deemed to be an interest in a common interest
development and a real estate development for purposes of subdivision (f) of
Section 25100 of the Corporations Code.

Comment. With respect to a commercial or industrial common interest development, Section
6566 continues the first paragraph of Section 1351(m) without change.
For further information, see Section 6500 Comment.

1= Note. The Commission invites comment on whether an exclusively commercial or industrial
common interest development may be organized as a stock cooperative.

CHAPTER 2. APPLICATION OF ACT

§ 6580 (REVISED). Creation of common interest development

6580. &) Subject to Section 6506 6582, this part act applies and a common
interest development is created whenever a separate interest coupled with an
interest in the common area or membership in the association is, or has been,
conveyed, provided all of the following are recorded:

b (a) A declaration.

€2 (b) A condominium plan, if any exists.

63) (c) A final map or parcel map, if Division 2 (commencing with Section
66410) of Title 7 of the Government Code requires the recording of either a final
map or parcel map for the common interest development.
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Comment. With respect to a commercial or industrial common interest development, Section
6580 continues Section 1352 without change, except as indicated below.
The following nonsubstantive changes were made:

e The term “title” is replaced with “act.”
e A cross-reference is added to refer to Section 6582.

For further information, see Section 6500 Comment.

§ 6582 (REVISED). Application of act

6582. (a) This part act applies only to a nenrestdential commercial or industrial
common interest development.

(b) Nothing in this part act may be construed to apply to a real property
development wherein-there that does not exist-a contain common area as-defined
m-Seetion-6532. This subdivision is declaratory of existing law.

Comment. Subdivision (a) of Section 6582 is consistent with Section 1373 as that section
provided prior to the enactment of 2012 Cal. Stat. ch. , except that the act that added this
section makes the following provisions of the Davis-Stirling Common Interest Development Act
inapplicable to a commercial or industrial common interest development: Section 1350.7, the
second paragraph of Section 1351(d), the provisions of Section 1353 that require notice if a
development is within an airport influence area or within the jurisdiction of the San Francisco
Bay Conservation and Development Commission, Section 1353.7, a portion of Section 1355(b), a
portion of Section 1357(b)-(c), Sections 1363(d), (e), (), (h), and (i), Section 1363.03, Section
1363.04, Section 1363.05, Section 1363.07, Section 1363.09, Section 1363.1, Sections 1363.810
through 1363.850, Section 1363.2, Section 1365.1, Section 1365.2, Section 1365.2.5, Section
1365.7, the last two sentences of Section 1366(a), Section 1366(d), Section 1366(e), Section
1366.2, Section 1367.1(c), Section 1367.1(n), Section 1367.4, Section 1367.5, Section 1367.6,
and Sections 1369.510 through 1369.590.

A common interest development is created as provided in Section 6580.

With respect to a commercial or industrial common interest development, subdivision (b)
continues Section 1374 without change, except as indicated below.

The following nonsubstantive changes were made:

e The term “title” is replaced with “act.”
e The phrase “wherein there does not exist” has been restated for clarity.

For further information, see Section 6500 Comment.

1= Note. This proposed legislation is intended to apply only to a CID that is exclusively
commercial or industrial (i.e., that does not contain any residential separate interests). Mixed use
developments would continue to be governed by the existing Davis-Stirling act. That rule is
expressed in proposed Section 6582(a) and in proposed Section 6531, which defines “commercial
or industrial common interest development” using language drawn from existing Section 1373.

The Commission invites comment on whether there are any problems with that approach. For
example, are there any scenarios in which the proposed definition of “commercial or industrial
common interest development” might include a development that has one or more residential
separate interests? If so, suggestions for how to eliminate that possibility are invited.
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CHAPTER 3. GOVERNING DOCUMENTS

Article 1. General Provisions

§ 6600 (NEW). Document authority

6600. (a) The governing documents may not include a provision that is
inconsistent with the law. To the extent of any inconsistency between the
governing documents and the law, the law controls.

(b) The articles of incorporation may not include a provision that is inconsistent
with the declaration. To the extent of any inconsistency between the articles of
incorporation and the declaration, the declaration controls.

(c) The bylaws may not include a provision that is inconsistent with the
declaration or the articles of incorporation. To the extent of any inconsistency
between the bylaws and the articles of incorporation or declaration, the articles of
incorporation or declaration control.

(d) The operating rules may not include a provision that is inconsistent with the
declaration, articles of incorporation, or bylaws. To the extent of any inconsistency
between the operating rules and the bylaws, articles of incorporation, or
declaration, the bylaws, articles of incorporation, or declaration control.

Comment. Subdivisions (a) and (b) of Section 6600 are new.

Subdivision (c) is consistent with Corporations Code Section 7151(c) providing that the bylaws
shall be consistent with the articles of incorporation.

Subdivision (d) is drawn from Section 1357.110 providing that an operating rule may not be
inconsistent with the declaration, articles of incorporation, or bylaws of the association.

1= Note. Proposed Section 6600 is new. Subdivision (a) would make clear that an association’s
governing documents are subordinate to the law and are not enforceable to the extent they are
contradicted by the law. Subdivisions (b), (c), and (d) would provide guidance in resolving
conflicts between different governing documents.

§ 6602 (REVISED). Liberal construction of instruments

6602. Any deed, declaration, or condominium plan for a common interest
development shall be liberally construed to facilitate the operation of the common
interest development, and its provisions shall be presumed to be independent and
severable. Nothing in Article 3 (commencing with Section 715) of Chapter 2 of
Title 2 of Part 1 of Division 2 shall operate to invalidate any provisions of the
governing documents.

Comment. With respect to a commercial or industrial common interest development, Section
6602 continues Section 1370 without change, except as indicated below.
The following nonsubstantive changes were made:

e “This division” has been replaced with “Division 2.”
e The phrase “of a common interest development” has not been continued.

For further information, see Section 6500 Comment.
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§ 6604 (UNCHANGED). Boundaries of units

6604. In interpreting deeds and condominium plans, the existing physical
boundaries of a unit in a condominium project, when the boundaries of the unit are
contained within a building, or of a unit reconstructed in substantial accordance
with the original plans thereof, shall be conclusively presumed to be its boundaries
rather than the metes and bounds expressed in the deed or condominium plan, if
any exists, regardless of settling or lateral movement of the building and
regardless of minor variance between boundaries shown on the plan or in the deed
and those of the building.

Comment. With respect to a commercial or industrial common interest development, Section
6604 continues Section 1371 without change.
For further information, see Section 6500 Comment.

1= Note. The Commission has received comment suggesting that Section 1371 is inadequate to
address some situations. The Commission invites further comment on this issue and particularly
invites specific suggestions for how the language of proposed Section 6604 should be changed to
address any problems with the scope of the section.

§ 6606 (REVISED). Deletion of unlawful restrictive covenants

6606. (a) No declaration or other governing document shall include a restrictive
covenant in violation of Section 12955 of the Government Code.

(b) Notwithstanding any other provision of law or provision of the governing
documents, the board, without approval of the members, shall amend any
declaration or other governing document that includes a restrictive covenant
prohibited by this section to delete the restrictive covenant, and shall restate the
declaration or other governing document without the restrictive covenant but with
no other change to the declaration or governing document.

(c) If the declaration is amended under this section, the board shall record the
restated declaration in each county in which the common interest development is
located. If the articles of incorporation are amended under this section, the board
shall file a certificate of amendment with the Secretary of State pursuant to
Section 7814 of the Corporations Code.

(d) If after providing written notice to an association, pursuant to Section 6512,
requesting that the association delete a restrictive covenant that violates
subdivision (a), and the association fails to delete the restrictive covenant within
30 days of receiving the notice, the Department of Fair Employment and Housing,
a city or county in which a common interest development is located, or any person
may bring an action against the association for injunctive relief to enforce
subdivision (a). The court may award attorney’s fees to the prevailing party.

Comment. With respect to a commercial or industrial common interest development, Section
6606 continues Section 1352.5 without change, except as indicated below.
The following nonsubstantive changes were made:

* Subdivision (b) is revised to replace the term “board of directors of an association” with
the defined term “board.” See Section 6530 (“board” defined).
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e Subdivision (b) is revised to replace “owners” with “members.” See Section 6554
(“member” defined).

e Subdivision (c) is added.

e Subdivision (d) is revised to include a reference to the provision governing notice to an
association (Section 6512).

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6606(c) is added to require that a governing document that is in the
public record be publicly updated to reflect an amendment made pursuant to this section.

§ 6608 (REVISED). Deletion of declarant provisions in governing documents

6608. (a) Notwithstanding any provision of the governing documents to the
contrary, the board may, after the deelarant developer has completed construction
of the development, has terminated construction activities, and has terminated
marketing activities for the sale, lease, or other disposition of separate interests
within the development, adopt an amendment deleting from any of the governing
documents any provision which is unequivocally designed and intended, or which
by its nature can only have been designed or intended, to facilitate the deelarant
developer in completing the construction or marketing of the development.
However, provisions of the governing documents relative to a particular
construction or marketing phase of the development may not be deleted under the
authorization of this subdivision until that construction or marketing phase has
been completed.

(b) The provisions which may be deleted by action of the board shall be limited
to those which provide for access by the deelarant developer over or across the
common area for the purposes of (1) completion of construction of the
development, and (2) the erection, construction, or maintenance of structures or
other facilities designed to facilitate the completion of construction or marketing
of separate interests.

(c) At least 30 days prior to taking action pursuant to subdivision (a), the board
shall deliver to all members, by individual delivery pursuant to Section 6514, (1) a
copy of all amendments to the governing documents proposed to be adopted under
subdivision (a), and (2) a notice of the time, date, and place the board will consider
adoption of the amendments. The board may consider adoption of amendments to
the governing documents pursuant to subdivision (a) only at a meeting that is open
to all members, who shall be given opportunity to make comments thereon. All
deliberations of the board on any action proposed under subdivision (a) shall only
be conducted in an open meeting.

(d) The board may not amend the governing documents pursuant to this section
without the approval of a majority of a quorum of the members, pursuant to
Section 6524. For the purposes of this section, “quorum” means members
representing more than 50 percent of the veting—power—ofthe—assoctation;
exeluding members who own no more than two separate interests in the
development.
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Comment. With respect to a commercial or industrial common interest development, Section
6608 continues Section 1355.5 without change, except as indicated below.
The following substantive change was made:

e Subdivision (c) is revised to provide for individual delivery of the specified notice. See
Section 6514.

The following nonsubstantive changes were made:

e The phrase “his or her” is not continued in subdivision (a).

e The phrase “of a common interest development” has not been continued in subdivision
(a).

* The terms “board of directors” and “board of directors of the association” are replaced
throughout with the defined term “board.” See Section 6530 (“board” defined).

¢ Subdivision (b) has been revised to use numerals to number the listed items, rather than
letters.

e Subdivisions (c) and (d) are revised to use the defined term “member.” See Section 6554
(“member” defined).

* Subdivision (c) is revised to delete the unnecessary word “such.”

* Subdivision (c) is revised to replace “which” with “that.”

e Subdivision (d) is revised to use the standard term “approval of a majority of a quorum of
the members.” See Section 6524.

For further information, see Section 6500 Comment.

§ 6610 (NEW). Correction of statutory cross-reference

6610. (a) Notwithstanding any other provision of law or provision of the
governing documents, if the governing documents include a reference to a
provision of the Davis Stirling Common Interest Development Act that was
continued in a new provision by the act that added this section, the board may
amend the governing documents, solely to correct the cross-reference, by adopting
a board resolution that shows the correction.

(b) A governing-document declaration that is corrected under this section may
be restated in corrected form and recorded, provided that a copy of the board
resolution authorizing the corrections is recorded along with the restated

governing-document declaration.

Comment. Section 6610 is new. It is intended to provide a simplified method to correct
statutory cross-references in an association’s governing documents that are required as a result of
the enactment of the act that added this section. No other amendment can be made under this
section.

1= Note. Proposed Section 6610 is new. It would provide a simplified method to update
statutory cross-references to reflect changes made by the proposed law. This would reduce the
transitional complications resulting from the enactment of this act.

Article 2. Declaration

§ 6614 (REVISED). Content of declaration

6614. (a) A declaration, recorded on or after January 1, 1986, shall contain a
legal description of the common interest development, and a statement that the
common interest development is a community apartment project, condominium
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project, planned development, stock cooperative, or combination thereof. The
declaration shall additionally set forth the name of the association and the
restrictions on the use or enjoyment of any portion of the common interest
development that are intended to be enforceable equitable servitudes.

(b) The declaration may contain any other matters the declarant or the members
consider appropriate.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6614 continues the first two sentences of Section 1353(a)(1) without
change.

With respect to a commercial or industrial common interest development, subdivision (b)
continues Section 1353(b) without change, except as indicated below.

The following nonsubstantive changes were made:

e The defined term “member” is used in place of “owner.” See Section 6554 (“member”).
e The defined term “declarant” is used in place of “original signator of the declaration.”
See Section 6544 (“declarant”).

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6614(b) would use the defined term “declarant” in place of “original
signator of the declaration.” That would seem to be a slight substantive change, as the existing
language could be read to apply only to the original declarant (as opposed to any successor
declarant). However, the staff does not see any good policy reason to preclude a successor
declarant, who may own a large percentage of the separate interests within a CID, from having a
say as to what is appropriate for inclusion in the declaration. The Commission invites comment
on whether the proposed change would cause any problems.

§ 6616 (REVISED). Amendment authorized

6616. Except to the extent that a declaration provides by its express terms that it
is not amendable, in whole or in part, a declaration that fails to include provisions
permitting its amendment at all times during its existence may be amended at any
time.

Comment. With respect to a commercial or industrial common interest development, Section
6616 continues the first sentence of Section 1355(b) without change, except as indicated below.
The following nonsubstantive change was made:

e The term “which” is replaced with “that.”
For further information, see Section 6500 Comment.

1= Note. Proposed Section 6616 continues the authority to amend a declaration that is silent as
to whether it may be amended, but does not continue the procedure specified for doing so.
Instead, the amendment would be made using the general procedure for amending a declaration,
which is provided in proposed Section 6620.

§ 6618 (REVISED). Amendment to extend term of declaration authorized

6618. (a) The Legislature finds that there are common interest developments that
have been created with deed restrictions whieh that do not provide a means for the
members to extend the term of the declaration. The Legislature further finds that
covenants and restrictions, contained in the declaration, are an appropriate method
for protecting the common plan of developments and to provide for a mechanism
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for financial support for the upkeep of common area including, but not limited to,
roofs, roads, heating systems, and recreational facilities. If declarations terminate
prematurely, common interest developments may deteriorate and the heusing
supply of affordable units could be impacted adversely. The Legislature further
finds and declares that it is in the public interest to provide a vehicle for extending
the term of the declaration if the extension is approved by a majority of all
members, pursuant to Section 6522.

(b) A declaration that specifies a termination date, but that contains no provision
for extension of the termination date, may be extended, before its termination date,
by the approval of members pursuant to Section 6620.

(c) No single extension of the terms of the declaration made pursuant to this
section shall exceed the initial term of the declaration or 20 years, whichever is
less. However, more than one extension may occur pursuant to this section.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6618 continues Section 1357(a) without change, except as indicated
below.

The following nonsubstantive changes were made:

¢ The defined term “member” is used. See Section 6554 (“member”).

e A reference to “common areas” is singularized.

e The term “which” is replaced with “that.”

e A reference to approval by “members having more than 50 percent of the votes in the
association” is replaced with standard terminology.

e A reference to “housing” is deleted.

With respect to a commercial or industrial common interest development, subdivision (b)
continues part of the substance of Section 1357(b), authorizing extension of the termination date
of a declaration that does not provide for extension of the termination date, except as indicated
below.

The following nonsubstantive change was made:

e Language has been added to make clear that the extension must occur before the
termination date.

The procedure for extension of the termination date provided in Section 1357(b)-(c) is not
continued. An extension would instead be made pursuant to the general procedure for amendment
of a declaration. See Section 6620.

With respect to a commercial or industrial common interest development, subdivision (c)
continues Section 1357(d) without change.

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6618 continues the authority to amend a declaration to extend its
term, but does not continue the procedure specified for doing so. Instead, the extension would be
made using the general procedure for amending a declaration, which is provided in proposed
Section 6620.

§ 6620 (REVISED). Amendment procedure

6620. (a) A declaration may be amended pursuant to the governing-documents
declaration or this part act. An amendment is effective after all of the following
requirements have been net:
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(1) The proposed amendment has been delivered by individual notice to all
members not less than 15 days and not more than 60 days prior to any approval
being solicited.

(2) the—approval-of The amendment has been approved by the percentage of
members required by the governing-documents-has-beengiven declaration and any
other person whose approval is required by the declaration.

(3) That fact has been certified in a writing executed and acknowledged by the
officer designated in the declaration or by the association for that purpose, or if no
one is designated, by the president of the association.

(4) that-writing The amendment has been recorded in each county in which a
portion of the common interest development is located.

(b) If the governing-documents-do declaration does not specify the percentage of
members who must approve an amendment of the declaration, an amendment may
be approved by a majority of all members, pursuant to Section 6522.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6620 continues Section 1355(a) without change, except as indicated
below.

The following substantive changes were made:

* A notice requirement drawn from Section 1355(b) is added.

* References to the “governing documents” have been replaced with references to the
declaration.

e Paragraph (a)(2) is revised to recognize that a declaration may require that an amendment
be approved of a non-member.

The following nonsubstantive changes were made:

The first word is replaced with “a.”

The term “title” is replaced with “act.”

A reference to a statutory exception that is not continued in this act is deleted.

The defined term “member” is used. See Section 6554 (“member” defined).

The subdivision has been divided into paragraphs, with conforming technical adjustments
to the language.

Subdivision (b) generalizes a rule stated in Sections 1355(b) and 1357.
For further information, see Section 6500 Comment.

1= Note. Proposed Section 6620(b) would provide a default rule on member approval of an
amendment where the governing documents are silent on the matter. That rule is drawn from
Sections 1355(b) and 1357.

Article 3. Articles of Incorporation

§ 6622 (REVISED). Content of articles

6622. (a) The articles of incorporation of a—commeon—interest-development an

association filed with the Secretary of State on or after January 1, 1995, shall
include a statement, which shall be in addition to the statement of purposes of the
corporation, that does all of the following:
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(1) Identifies the corporation as an association formed to manage a common
interest development under the Neonresidential Commercial and Industrial
Common Interest Development Act.

(2) States the business or corporate office of the association, if any, and, if the
office is not on the site of the common interest development, states the nine-digit
ZIP Code, front street, and nearest cross street for the physical location of the
common interest development.

(3) States the name and address of the association’s managing agent, if any.

(b) The statement of principal business activity contained in the annual
statement filed by an incorporated association with the Secretary of State pursuant
to Section 1502 of the Corporations Code shall also contain the statement
specified in subdivision (a).

Comment. With respect to a commercial or industrial common interest development, Section

6622 continues Section 1363.5 without change, except as indicated below.
The following substantive change was made:

* A reference to this act is substituted for a reference to the Davis Stirling Common Interest
Development Act.

The following nonsubstantive changes were made:

* A cross-reference to the definition of “managing agent” has not been continued.
e The term “common interest development association” is replaced with “association.”

For further information, see Section 6500 Comment.

See also Corp. Code §§ 1502 (annual statement), 7130-7135 (content of articles of
incorporation), 7810-7820 (amendment of articles of incorporation), 7150-7153 (content and
amendment of bylaws).

Article 4. Condominium Plan

§ 6624 (REVISED). “Condominium plan”

6624. A condominium plan shall contain all of the following:
(a) A description or survey map of a condominium project, which shall refer to

or show monumentation on the ground.

(b) A three-dimensional description of a condominium project, one or more

dimensions of which may extend for an indefinite distance upwards or

downwards, in sufficient detail to identify the common area and each separate
interest.

(c) A certificate consenting to the recordation of the condominium plan pursuant

to this act that is signed and acknowledged as provided in Section 6626.

Comment. With respect to a commercial or industrial common interest development, Section
6624 continues Section 1351(e)(1)-(2) and a part of Section 1351(e)(3) without change, except as
indicated below.

The following nonsubstantive changes were made:

e The enumerated items are set out as subdivisions.
e A reference to “this title” has been changed to “this act.”
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e The list of persons who must sign and acknowledge the certificate consenting to
recordation of the condominium plan has been replaced with a reference to the section
governing the creation and recordation of a condominium plan.

For further information, see Section 6500 Comment.

§ 6626 (REVISED). Recordation of condominium plan

6626. (a) The certificate consenting to the recordation of a condominium plan
that is required by subdivision (c) of Section 6624 shall be signed and
acknowledged by all of the following persons:

(1) The record owner of fee title to that property included in the condominium
project.

(2) In the case of a condominium project that will terminate upon the
termination of an estate for years, by all lessors and lessees of the estate for years.

(3) In the case of a condominium project subject to a life estate, by all life
tenants and remainder interests.

(4) The trustee or the beneficiary of each recorded deed of trust, and the
mortgagee of each recorded mortgage encumbering the property.

(b) Owners of mineral rights, easements, rights-of-way, and other nonpossessory
interests do not need to sign the certificate.

(c) In the event a conversion to condominiums of a community apartment
project or stock cooperative has been approved by the required number of owners,
trustees, beneficiaries, and mortgagees pursuant to Section 66452.10 of the
Government Code, the certificate need only be signed by those owners, trustees,
beneficiaries, and mortgagees approving the conversion.

Comment. With respect to a commercial or industrial common interest development, Section
6626 continues the substance of Section 1351(e)(3), except as indicated below.
The following nonsubstantive changes were made:

e The last paragraph of Section 1351(e) is not continued in this section.
* A cross-reference to Section 6624(c) is added to the first paragraph.

* Subdivision (b) is revised to make clear that it states an exception to who must sign the
certificate of consent to recordation, rather than the condominium plan itself.

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6626 would restate the procedural provisions of existing Section
1351(e)(3). Doing so necessitates a number of minor nonsubstantive language revisions.

§ 6628 (REVISED). Amendment or revocation of condominium plan

6628. A condominium plan may be amended or revoked by a recorded
instrument that is acknowledged and signed by all the persons who, at the time of
amendment or revocation, are persons whose signatures are required under Section
6626.

Comment. With respect to a commercial or industrial common interest development, Section
6628 continues the last paragraph of Section 1351(e) without change, except as indicated below.
The following nonsubstantive change was made:
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* Language is added to make clear that the persons whose signatures are required for
amendment or revocation of a condominium plan are the persons who fall within the
groups described in Section 6626 at the time of amendment or revocation.

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6628 is revised to make its meaning more clear, as described in the
Comment following the section.

CHAPTER 4. OWNERSHIP AND TRANSFER OF INTERESTS

Article 1. Ownership Rights and Interests

§ 6650 (REVISED). Ownership of common area

6650. Unless the declaration otherwise provides, in a condominium project, or in
a planned development in which the common area is owned by the owners of the
separate interests, the common area is owned as tenants in common, in equal
shares, one for each uniterlet separate interest.

Comment. With respect to a commercial or industrial common interest development, Section
6650 continues Section 1362 without change, except as indicated below.
The following nonsubstantive changes were made:

e The references to “common areas” are singularized.
e The phrase “unit or lot” is replaced with the defined term “separate interest.”

For further information, see Section 6500 Comment.

§ 6652 (REVISED). Appurtenant rights and easements

6652. Unless the declaration otherwise provides:

(a) In a community apartment project and condominium project, and in those
planned developments with common area owned in common by the owners of the
separate interests, there are appurtenant to each separate interest nonexclusive
rights of ingress, egress, and support, if necessary, through the common area. The
common area is subject to these rights.

(b) In a stock cooperative, and in a planned development with common area
owned by the association, there is an easement for ingress, egress, and support, if
necessary, appurtenant to each separate interest. The common area is subject to
these easements.

Comment. With respect to a commercial or industrial common interest development, Section
6652 continues Section 1361 without change, except as indicated below.
The following nonsubstantive change was made:

*  The references to “common areas” are singularized.
For further information, see Section 6500 Comment.
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§ 6654 (REVISED). Access to separate interest property

6654. Except as otherwise provided in law, an order of the court, or an order
pursuant to a final and binding arbitration decision, an association may not deny a
member or occupant physical access to the member’s or occupant’s separate
interest, either by restricting access through the common area to the separate
interest, or by restricting access solely to the separate interest.

Comment. With respect to a commercial or industrial common interest development, Section
6654 continues Section 1361.5 without change, except as indicated below.
The following nonsubstantive changes were made:

e The phrase “his or her” has been replaced with “the member’s or occupant’s.”

* References to the “owner’s” separate interest have been revised to omit the word
“owner’s.” This will help to avoid any implication that the reference does not also apply
to an “occupant” of a separate interest.

e The defined term “member” is used in place of “owner” throughout. See Section 6554
(“member”).

e The references to “common areas” is singularized.
For further information, see Section 6500 Comment.

1= Note. Although it is clear that Section 1361.5 is intended to protect both owners and
occupants of separate interests, that section twice refers to the “owner’s separate interest,”
without any reference to an occupant. That could create the impression that the Legislature
intended to draw some sort of distinction between owners and occupants, which the staff does not
believe to be the case. Proposed Section 6654 would adjust the language of Section 1361.5 to
avoid that implication. Note also that the defined term “member” is used in place of “owner”
throughout.

Article 2. Restrictions on Transfers

§ 6656 (REVISED). Partition of condominium project

6656. (a) Except as provided in this section, the common area in a condominium
project shall remain undivided, and there shall be no judicial partition thereof.
Nothing in this section shall be deemed to prohibit partition of a cotenancy in a
condominium.

(b) The owner of a separate interest in a condominium project may maintain a
partition action as to the entire project as if the owners of all of the separate
interests in the project were tenants in common in the entire project in the same
proportion as their interests in the common area. The court shall order partition
under this subdivision only by sale of the entire condominium project and only
upon a showing of one of the following:

(1) More than three years before the filing of the action, the condominium
project was damaged or destroyed, so that a material part was rendered unfit for its
prior use, and the condominium project has not been rebuilt or repaired
substantially to its state prior to the damage or destruction.
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(2) Three-fourths or more of the project is destroyed or substantially damaged
and owners of separate interests holding in the aggregate more than a 50-percent
interest in the common area oppose repair or restoration of the project.

(3) The project has been in existence more than 50 years, is obsolete and
uneconomic, and owners of separate interests holding in the aggregate more than a
50-percent interest in the common area oppose repair or restoration of the project.

(4) Any conditions in the declaration for sale under the circumstances described
in this subdivision have been met.

Comment. With respect to a commercial or industrial common interest development, Section
6656 continues Section 1359 without change, except as indicated below.
The following nonsubstantive changes were made:

e References to “common areas” are singularized.
e Subdivision (b)(4) is rephrased to avoid use of “such.”

For further information, see Section 6500 Comment.

1= Note. Proposed Section 6656(b)(4) would rephrase Section 1359(b)(4) to avoid use of the
word “such,” which is strongly disfavored in statutory drafting. The Commission invites
comment on whether the rephrasing would cause any substantive change in the meaning of the
provision.

§ 6658 (REVISED). Lien for work performed in condominium project

6658. (a) In a condominium project, no labor performed or services or materials
furnished with the consent of, or at the request of, an owner in the condominium
project or the owners’ agent or contractor shall be the basis for the filing of a lien
against any other property of any other owner in the condominium project unless
that other owner has expressly consented to or requested the performance of the
labor or furnishing of the materials or services. However, express consent shall be
deemed to have been given by the owner of any condominium in the case of
emergency repairs thereto.

(b) Labor performed or services or materials furnished for the common area, if
duly authorized by the association, shall be deemed to be performed or furnished
with the express consent of each condominium owner.

(c) The owner of any condominium may remove that owner’s condominium
from a lien against two or more condominiums or any part thereof by payment to
the holder of the lien of the fraction of the total sum secured by the lien that is
attributable to the owner’s condominium.

Comment. With respect to a commercial or industrial common interest development, Section
6658 continues Section 1369 without change, except as indicated below.
The following nonsubstantive changes were made:

Subdivisions are added.

The phrase “his or her” is replaced with references to the “owner” throughout.
A reference to “common areas” is singularized.

The word “which” is replaced with “that” in subdivision (c).

For further information, see Section 6500 Comment.

_43 —




14
15
16
17
18
19
20

21
22
23

24
25

26

27
28
29
30
31
32

33
34
35

36
37

38

39
40

STAFF DRAFT Tentative Recommendation ® January 28,2011

Article 3. Transfer of Separate Interest

§ 6660 (UNCHANGED). Community apartment project

6660. In a community apartment project, any conveyance, judicial sale, or other
voluntary or involuntary transfer of the separate interest includes the undivided
interest in the community apartment project. Any conveyance, judicial sale, or
other voluntary or involuntary transfer of the owner’s entire estate also includes
the owner’s membership interest in the association.

Comment. With respect to a commercial or industrial common interest development, Section
6660 continues Section 1358(a) without change.
For further information, see Section 6500 Comment.

1= Note. The Commission invites comment on whether an exclusively commercial or industrial
common interest development may be organized as a community apartment project, or whether
this provision is unnecessary.

§ 6662 (REVISED). Condominium project

6662. In a condominium project the common area is not subject to partition,
except as provided in Section 6656. Any conveyance, judicial sale, or other
voluntary or involuntary transfer of the separate interest includes the undivided
interest in the common area. Any conveyance, judicial sale, or other voluntary or
involuntary transfer of the owner’s entire estate also includes the owner’s
membership interest in the association.

Comment. With respect to a commercial or industrial common interest development, Section
6662 continues Section 1358(b) without change, except as indicated below.
The following nonsubstantive changes were made:

* A cross-reference is updated to reflect the new location of the referenced provision.
e References to “common areas” are singularized._

For further information, see Section 6500 Comment.

§ 6664 (REVISED). Planned development

6664. In a planned development, any conveyance, judicial sale, or other
voluntary or involuntary transfer of the separate interest includes the undivided
interest in the common area, if any exists. Any conveyance, judicial sale, or other
voluntary or involuntary transfer of the owner’s entire estate also includes the
owner’s membership interest in the association.

Comment. With respect to a commercial or industrial common interest development, Section
6664 continues Section 1358(c) without change, except as indicated below.
The following nonsubstantive change was made:

e A reference to “common areas” is singularized.
For further information, see Section 6500 Comment.

§ 6666 (UNCHANGED). Stock cooperative
6666. In a stock cooperative, any conveyance, judicial sale, or other voluntary or
involuntary transfer of the separate interest includes the ownership interest in the
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corporation, however evidenced. Any conveyance, judicial sale, or other voluntary
or involuntary transfer of the owner’s entire estate also includes the owner’s
membership interest in the association.

Comment. With respect to a commercial or industrial common interest development, Section
6666 continues Section 1358(d) without change.
For further information, see Section 6500 Comment.

1= Note. The Commission invites comment on whether an exclusively commercial or industrial
common interest development may be organized as a stock cooperative, or whether this provision
is unnecessary.

§ 6668 (REVISED). Transfer of exclusive use common area

6668. Nothing in this article prohibits the transfer of exclusive use areas,
independent of any other interest in a common interest subdivision, if
authorization to separately transfer exclusive use areas is expressly stated in the
declaration and the transfer occurs in accordance with the terms of the declaration.

Comment. With respect to a commercial or industrial common interest development, Section
6668 continues the next to last paragraph of Section 1358 without change, except as indicated
below.

The following nonsubstantive change was made:

e The term “section” is replaced with “article.”
For further information, see Section 6500 Comment.

§ 6670 (REVISED). Severability of interests

6670. Any restrictions upon the severability of the component interests in real
property which are contained in the declaration shall not be deemed conditions
repugnant to the interest created within the meaning of Section 711. However,
these restrictions shall not extend beyond the period in which the right to partition
a project is suspended under Section 6656.

Comment. With respect to a commercial or industrial common interest development, Section
6670 continues the last paragraph of Section 1358 without change, except as indicated below.
The following nonsubstantive changes were made:

* A superfluous reference to the “Civil Code” is omitted.
e The cross-reference is updated to reflect the new location of the referenced provision.

For further information, see Section 6500 Comment.

CHAPTER 4. PROPERTY USE AND MAINTENANCE

Article 1. Use of Separate Interest

§ 6700 (NEW). Application of article

6700. This article includes provisions that limit the authority of an association or
the governing documents to regulate the use of a member’s separate interest.
Nothing in this article is intended to affect the application of any other provision
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that limits the authority of an association to regulate the use of a member’s
separate interest, including, but not limited to, the following provisions:

(a) Sections 712 and 713, relating to the display of signs.

(b) Sections 714 and 714.1, relating to solar energy systems.

(c) Section 714.5, relating to structures that are constructed offsite and moved to
the property in sections or modules.

(d) Sections 782, 782.5, and 6150 of this code and Section 12956.1 of the
Government Code, relating to racial restrictions.

Comment. Section 6700 is new. It provides a non-exclusive list of provisions outside of this
act that limit the authority of an association to regulate separate interest property use.

1= Note. Proposed Section 6700 is new. It introduces the article and lists other provisions that
protect separate interest use rights.

§ 6702 (REVISED). Display of U.S. flag

6702. (a) Except as required for the protection of the public health or safety, no
declaration or other governing document shall limit or prohibit, or be construed to
limit or prohibit, the display of the flag of the United States by a member on or in
the member’s separate interest or within the member’s exclusive use common
area.

(b) For purposes of this section, “display of the flag of the United States” means
a flag of the United States made of fabric, cloth, or paper displayed from a staff or
pole or in a window, and does not mean a depiction or emblem of the flag of the
United States made of lights, paint, roofing, siding, paving materials, flora, or
balloons, or any other similar building, landscaping, or decorative component.

(c) In any action to enforce this section, the prevailing party shall be awarded
reasonable attorney’s fees and costs.

Comment. With respect to a commercial or industrial common interest development, Section
6702 continues Section 1353.5 without change, except as indicated below.
The following nonsubstantive changes were made:

* A superfluous cross-reference to governing definitions is omitted.
e The defined term “member” is used in place of “owner.” See Section 6554 (“member”).

For further information, see Section 6500 Comment.

§ 6704 (REVISED). Noncommercial sign

6704. (a) The governing documents may not prohibit posting or displaying of
noncommercial signs, posters, flags, or banners on or in a member’s separate
interest, except as required for the protection of public health or safety or if the
posting or display would violate a local, state, or federal law.

(b) For purposes of this section, a noncommercial sign, poster, flag, or banner
may be made of paper, cardboard, cloth, plastic, or fabric, and may be posted or
displayed from the yard, window, door, balcony, or outside wall of the separate
interest, but may not be made of lights, roofing, siding, paving materials, flora, or
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balloons, or any other similar building, landscaping, or decorative component, or
include the painting of architectural surfaces.

(c) An association may prohibit noncommercial signs and posters that are more
than nine square feet in size and noncommercial flags or banners that are more
than 15 square feet in size.

Comment. With respect to a commercial or industrial common interest development, Section
6704 continues Section 1353.6 without change, except as indicated below.
The following nonsubstantive changes were made:

e The redundant phrase “including the operating rules” is not continued.
*  The defined term “member” is used in place of “owner.” See Section 6554 (“member”).
* Insubdivision (c), the numeral “9” was replaced with “nine” for stylistic reasons.

For further information, see Section 6500 Comment.

§ 6706 (REVISED). Pets

6706. (a) No governing documents shall prohibit the owner of a separate interest
within a common interest development from keeping at least one pet within the
common interest development, subject to reasonable rules and regulations of the
association. This section may not be construed to affect any other rights provided
by law to an owner of a separate interest to keep a pet within the development.

(b) For purposes of this section, “pet” means any domesticated bird, cat, dog,
aquatic animal kept within an aquarium, or other animal as agreed to between the
association and the owner.

(c) If the association implements a rule or regulation restricting the number of
pets an owner may keep, the new rule or regulation shall not apply to prohibit an
owner from continuing to keep any pet that the owner currently keeps in the
owner’s separate interest if the pet otherwise conforms with the previous rules or
regulations relating to pets.

(d) For the purposes of this section, “governing documents” shall include, but
are not limited to, the conditions, covenants, and restrictions of the common
interest development, and the bylaws, rules, and regulations of the association.

(e) This section shall become operative on January 1, 2001, and shall only apply
to governing documents entered into, amended, or otherwise modified on or after
that date.

Comment. With respect to a commercial or industrial common interest development, Section
6704 continues Section 1360.5 without change, except as indicated below.
The following nonsubstantive changes were made:

e A reference to “homeowner” has been replaced with “owner” in subdivision (b).

]

e The words “his or her” have been replaced with “the owner’s” in subdivision (c).
For further information, see Section 6500 Comment.

§ 6708 (REVISED). Television antenna or satellite dish

6708. (a) Any covenant, condition, or restriction contained in any deed, contract,
security instrument, or other instrument affecting the transfer or sale of, or any
interest in, a common interest development that effectively prohibits or restricts
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the installation or use of a video or television antenna, including a satellite dish, or
that effectively prohibits or restricts the attachment of that antenna to a structure
within that development where the antenna is not visible from any street or
common area, except as otherwise prohibited or restricted by law, is void and
unenforceable as to its application to the installation or use of a video or television
antenna that has a diameter or diagonal measurement of 36 inches or less.

(b) This section shall not apply to any covenant, condition, or restriction, as
described in subdivision (a), that imposes reasonable restrictions on the
installation or use of a video or television antenna, including a satellite dish, that
has a diameter or diagonal measurement of 36 inches or less. For purposes of this
section, “reasonable restrictions” means those restrictions that do not significantly
increase the cost of the video or television antenna system, including all related
equipment, or significantly decrease its efficiency or performance and include all
of the following:

(1) Requirements for application and notice to the association prior to the
installation.

(2) Requirement of a member to obtain the approval of the association for the
installation of a video or television antenna that has a diameter or diagonal
measurement of 36 inches or less on a separate interest owned by another.

(3) Provision for the maintenance, repair, or replacement of roofs or other
building components.

(4) Requirements for installers of a video or television antenna to indemnify or
reimburse the association or its members for loss or damage caused by the
installation, maintenance, or use of a video or television antenna that has a
diameter or diagonal measurement of 36 inches or less.

(c) Whenever approval is required for the installation or use of a video or
television antenna, including a satellite dish, the application for approval shall be
processed by the appropriate approving entity for the common interest
development in the same manner as an application for approval of an architectural
modification to the property, and the issuance of a decision on the application shall
not be willfully delayed.

(d) In any action to enforce compliance with this section, the prevailing party
shall be awarded reasonable attorney’s fees.

Comment. With respect to a commercial or industrial common interest development, Section
6708 continues Section 1376 without change, except as indicated below.
The following nonsubstantive change was made:

*  The defined term “member” is used in place of “owner.” See Section 6554 (“member”).

For further information, see Section 6500 Comment.
See also 47 C.F.R. § 1.4000.

1= Note: In prior comments, it has been suggested that existing Section 1376 is largely
preempted by the FCC regulation cited in the Comment above and should not be continued. See
Memorandum 2008-43, p. 43. The staff requests public comment on the merits of that suggestion.
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§ 6710 (REVISED). Marketing restriction

6710. (a) Any provision of a governing document ef—an—asseciation that
arbitrarily or unreasonably restricts an owner’s ability to market the owner’s
interest in a common interest development is void.

(b) No association may adopt, enforce, or otherwise impose any governing
document that does either of the following:

(1) Imposes an assessment or fee in connection with the marketing of an
owner’s interest in an amount that exceeds the association’s actual or direct costs.

(2) Establishes an exclusive relationship with a real estate broker through which
the sale or marketing of interests in the development is required to occur. The
limitation set forth in this paragraph does not apply to the sale or marketing of
separate interests owned by the association or to the sale or marketing of common
area by the association.

(c) For purposes of this section, “market” and “marketing” mean listing,
advertising, or obtaining or providing access to show the owner’s interest in the
development.

(d) This section does not apply to rules or regulations made pursuant to Section
712 or 713 regarding real estate signs.

Comment. With respect to a commercial or industrial common interest development, Section
6710 continues Section 1368.1 without change, except as indicated below.
The following substantive changes were made:

e The introductory clause is revised to make clear that a void provision does not void the
entire governing document that contains it.

e The phrase “rule or regulation” is replaced with “governing document.” This broadens
the application of the section so that it governs any provision in the governing documents
and not just an operating rule.

The following nonsubstantive changes were made:

The phrase “his or her” is replaced with “the owner’s” in subdivision (a).

A reference to “common areas” is singularized.

The superfluous words “of an association” are omitted.

A reference to a statutory limitation that set forth in Section 1366.1, a provision that is
not continued in this act, is deleted.

For further information, see Section 6500 Comment.

== Note. Proposed Section 6710 would apply to any governing document, and not just to a “rule
or regulation” (which is unclear and may only encompass an operating rule).

§ 6712 (REVISED). Low water-using plants

6712. (a) Notwithstanding any other law, a provision of the governing
documents shall be void and unenforceable if it does any of the following:

(1) Prohibits, or includes conditions that have the effect of prohibiting, the use
of low water-using plants as a group.

(2) Has the effect of prohibiting or restricting compliance with either of the
following:
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(A) A water-efficient landscape ordinance adopted or in effect pursuant to
subdivision (c¢) of Section 65595 of the Government Code.

(B) Any regulation or restriction on the use of water adopted pursuant to Section
353 or 375 of the Water Code.

(b) This section shall not prohibit an association from applying landscaping
rules established in the governing documents, to the extent the rules fully conform
with the requirements of subdivision (a).

Comment. With respect to a commercial or industrial common interest development, Section
6712 continues Section 1353.8 without change, except as indicated below.
The following nonsubstantive change was made:

LR N3

e Surplus language is not continued (i.e., the phrases “of any,” “of a common interest
development,” and “and regulations”). The term “governing documents” includes all
governing documents of a common interest development. See Section 6552 (“governing
documents™).

For further information, see Section 6500 Comment.

Article 2. Modification of Separate Interest

§ 6714 (REVISED). Improvements to separate interest

6714. (a) Subject to the governing documents and applicable law, a member
may do the following:

(1) Make any improvement or alteration within the boundaries of the member’s
separate interest that does not impair the structural integrity or mechanical systems
or lessen the support of any portions of the common interest development.

(2) Modify the member’s separate interest, at the member’s expense, to facilitate
access for persons who are blind, visually handicapped, deaf, or physically
disabled, or to alter conditions which could be hazardous to these persons. These
modifications may also include modifications of the route from the public way to
the door of the separate interest for the purposes of this paragraph if the separate
interest is on the ground floor or already accessible by an existing ramp or
elevator. The right granted by this paragraph is subject to the following conditions:

(A) The modifications shall be consistent with applicable building code
requirements.

(B) The modifications shall be consistent with the intent of otherwise applicable
provisions of the governing documents pertaining to safety or aesthetics.

(C) Modifications external to the dwelling shall not prevent reasonable passage
by other residents, and shall be removed by the member when the separate interest
is no longer occupied by persons requiring those modifications who are blind,
visually handicapped, deaf, or physically disabled.

(D) Any member who intends to modify a separate interest pursuant to this
paragraph shall submit plans and specifications to the association for review to
determine whether the modifications will comply with the provisions of this
paragraph. The association shall not deny approval of the proposed modifications
under this paragraph without good cause.
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(b) Any change in the exterior appearance of a separate interest shall be in
accordance with the governing documents and applicable provisions of law.

Comment. With respect to a commercial or industrial common interest development, Section
6714 continues Section 1360 without change, except as indicated below.
The following substantive change was made:
e The scope of the provision is broadened to apply to any separate interest, and not just a
unit in a condominium project.
The following nonsubstantive changes were made:
e The phrase “his or her” is not continued in subdivision (a)(2)(D).
e The defined term “member” is used in place of “owner” throughout. See Section 6554
(“member” defined).
For further information, see Section 6500 Comment.

1= Note. Proposed Section 6714 would broaden the scope of Section 1360 to include all CIDs,
and not just condominiums. References to “units” are replaced with references to “separate
interests.” References to condominium associations are changed to refer to associations generally.

Article 3. Maintenance

§ 6716 (REVISED). Maintenance responsibility generally

6716. (a) Unless otherwise provided in the declaration of a common interest
development, the association is responsible for repairing, replacing, or maintaining
the common area, other than exclusive use common area, and the owner of each
separate interest is responsible for maintaining that separate interest and any
exclusive use common area appurtenant to the separate interest.

(b) The costs of temporary relocation during the repair and maintenance of the
areas within the responsibility of the association shall be borne by the owner of the
separate interest affected.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6716 continues Section 1364(a) without change, except as indicated
below.

The following nonsubstantive change was made:

e References to “common areas” are singularized.

With respect to a commercial or industrial common interest development, subdivision (b)
continues Section 1364(c) without change.
For further information, see Section 6500 Comment.

§ 6718 (REVISED). Wood-destroying pests or organisms

6718. (a) In a community apartment project, condominium project, or stock
cooperative, unless otherwise provided in the declaration, the association is
responsible for the repair and maintenance of the common area occasioned by the
presence of wood-destroying pests or organisms.

(b) In a planned development, unless a different maintenance scheme is
provided in the declaration, each owner of a separate interest is responsible for the
repair and maintenance of that separate interest as may be occasioned by the
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presence of wood-destroying pests or organisms. Upon approval of the majority of
all members of the association, pursuant to Section 6522, that responsibility may
be delegated to the association, which shall be entitled to recover the cost thereof
as a special assessment.

Comment. With respect to a commercial or industrial common interest development,
subdivision (a) of Section 6718 continues Section 1364(b)(1) without change, except as indicated
below.

The following nonsubstantive change was made:

* A superfluous cross-ref